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)

DECISION


Van Thi Thu Nguyen is not subject to discipline.  
Procedure


On December 23, 2010, the Missouri Board of Cosmetology and Barber Examiners (“the Board”) filed a complaint seeking to discipline Nguyen.  We served Nguyen with a copy of the complaint and our notice of complaint/notice of hearing by certified mail on April 18, 2011.  Nguyen did not file an answer.  

On July 27, 2011, we held a hearing on the complaint.  The Board was represented by Tina M. Crow Halcomb.  Although notified of the time, date, and location of the hearing, neither Nguyen nor anyone representing her appeared.  We permitted the Board to amend paragraph 4 of its complaint to allege that Nguyen was issued a license by examination rather than reciprocity.  
The matter became ready for our decision on September 28, 2011, when the Board filed the last written argument of the parties.

Findings of Fact

1. Nguyen was born in Vietnam, but has been a lawful permanent resident of the United States since 2009.

2. On June 10, 2009, Nguyen submitted an application to the Board for a cosmetology/manicuring license by examination.
3. On the application, Nguyen indicated she had attended Tammy Beauty Academy in Stanton, California.  She also indicated that she had graduated from Continental Academy in response to a question about her formal high school education.  

4. In further support of her application, Nguyen submitted a number of documents, including high school diplomas from Continental Academy, Compatior Christian Academy, and Rochville University.

5. The Board issued Nguyen an admission notice for the practical examination on May 10, 2010. 
6. On May 17, 2010, Nguyen received a passing score on the practical examination.
7. The Board issued Nguyen her cosmetology/manicuring license on May 26, 2010.

8. Nguyen’s license has remained current and active at all relevant times.
9. After the Board issued a license to Nguyen, Emily Reinhard, a licensure technician for the Board, was informed of certain questions about the high school credentials submitted by Nguyen.

10. Reinhard determined that Rochville University and Continental Academy were online high schools.  She was unable to contact Compatior Christian Academy at the number listed on Nguyen’s transcript, but determined that the school was not accredited by its home 
state.  Reinhard did not obtain details about the curriculum or degree requirements of the schools other than that credits for “life experience” were available from Rochville University.  Reinhard also did not determine the actual course of study, if any, that was required of Nguyen by each school before she was awarded a diploma.

Conclusions of Law 


We have jurisdiction to hear this case.
  The Board has the burden of proving that Nguyen committed an act for which the law allows discipline.
  The Board argues there is cause for discipline under § 329.140.2:

The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person’s certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(3) Use of fraud, deception, misrepresentation or bribery in securing any certificate of registration or authority, permit or license issued pursuant to this chapter or in obtaining permission to take any examination given or required pursuant to this chapter;

*   *   *

(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter;

*   *   *

 (11) Issuance of a certificate of registration or authority, permit or license based upon a material mistake of fact;

*   *   *

(13) Violation of any professional trust or confidence[.]

Securing License – Subdivision (3)


The Board argues that Nguyen’s submission of the three high school diplomas from Continental Academy, Compatior Christian Academy, and Rochville University demonstrated fraud, deception, and misrepresentation in securing a permit or license.  We disagree.

Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  Deception is the act of causing someone to accept as true what is not true.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  

The Board failed to present any direct evidence of Nguyen’s intent when submitting the diplomas in support of her application.  Nor is the evidence submitted by the Board sufficient for us to infer any fraudulent or deceptive intent.  The Board provided scant details about how the schools actually operated or whether Nguyen had engaged in any course of study, online or otherwise, before she was awarded the diplomas.
  We have no evidence of Nguyen’s familiarity with the American education system or of the ordinary course of study involved in obtaining a 
high school diploma.  Indeed, the submission to the Board of three high school diplomas rather than just one leads more readily to an inference of ignorance rather than deceptive intent.  Therefore, we do not find cause for discipline under § 329.140.2(3).

Violation of Law – Subdivision (6)


The Board argues that there is cause for discipline under § 329.140.2(6) for violating statutes or regulations, but failed to cite any specific statute or regulation in its complaint.  We only find cause for discipline that is cited in the complaint.
  Therefore, we do not find cause for discipline under § 329.140.2(6).

Material Mistake of Fact – Subdivision (11)


The Board asserts that it issued Nguyen’s license based upon a material mistake of fact because the diplomas she submitted were fraudulent.  A license is issued based upon a material mistake of fact when the decision to issue the license was based upon incorrect information of real importance or great consequence to the decision.
  We do not find any such material mistake of fact in the Board’s decision to license Nguyen for several reasons.


The Board has not established that the diplomas submitted by Nguyen were fraudulent; consequently, we cannot find that the Board mistakenly issued Nguyen a license based upon fraudulent diplomas.  More importantly, we find that the Board’s action for discipline is premised upon education requirements that are not required by law.  Other than the formal cosmetology training, the only education requirements imposed by § 329.050.1(1)
 are that the person has “an education equivalent to the successful completion of the tenth grade[.]”

While attending and graduating from a traditional accredited high school would presumptively satisfy the education requirements imposed by § 329.050.1(1),
 it is not necessary to have done so.  Section 329.050.1(1)
 only requires an applicant to have an education equivalent to the successful completion of tenth grade.  It does not specify how the required educational achievement is obtained.  The mere fact that the Board, without investigation, assumed that the credentials submitted by Nguyen indicated she had graduated from a traditional accredited high school does not mean the Board issued the license based on a material mistake of fact.  Whether Nguyen graduated from a traditional accredited high school is simply immaterial to whether she has met the education requirements for licensure.  


The record is insufficient for us to determine whether Nguyen has “an education equivalent to the successful completion of the tenth grade[.]”
  Nguyen may or may not have satisfied the education requirements for issuance of the license; accordingly, the Board may or may not have issued the license based upon a material mistake of fact.  We do not know because the Board has failed to meet its burden of proof.  Therefore, we do not find cause for discipline under § 329.140.2(11).

Professional Trust or Confidence – Subdivision (13)


The Board argues that Nguyen’s submission of the diplomas represented a violation of a professional trust or confidence.  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  We have already found that Nguyen did not make any misrepresentations on her application.  We find no evidence of a violation of professional trust or confidence.  Therefore, we do not find cause for discipline under § 329.140.2(13).
Summary

We do not find cause to discipline Nguyen.


SO ORDERED on May 4, 2012.



_________________________________



SREENIVASA   RAO   DANDAMUDI



Commissioner

�Board Exhibit 2.  Paragraph 9 of the Board’s complaint alleges the three schools were not educational institutions, but Internet entities selling false high school credentials.  Although the complaint was unanswered, we do not accept the allegations in paragraph 9 of the complaint as true for purposes of our decision because they are inconsistent with the testimony and exhibits offered as evidence by the Board at the hearing, which established that the schools were online schools and Compatior was unaccredited in its home state.  Plemmons v. Pevely Dairy Co., 233 S.W.2d 426, 434 (Mo. App., St. L.D. 1950) (noting that “where a party does not rely upon a judicial admission of his adversary, but introduces evidence which has the effect of disproving his case, the party making the admission is not bound by his admission.”).


�Section 621.045, RSMo Supp. 2011.  Statutory references, unless otherwise noted, are to RSMo 2000.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 322 (11th ed. 2004).  


�Id. at 794 .  


�From the record before us, it appears that the Board assumes that the schools were designed to generate fraudulent degrees without providing any education because they were online schools.  The Board failed to provide any evidence supporting such a conclusion.  We must make our decision solely upon the evidence presented to us by the parties.  Based upon that evidence, we cannot conclude that the schools were merely designed for fraudulent activities or that they did not provide an education.  A lack of accreditation or the use of the Internet to provide classes is not proof that a school is designed to facilitate fraud.  


�Sander v. Missouri Real Estate Comm’n, 710 S.W.2d 896, 901 (Mo. App., E.D. 1986).


�WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 1392 (1971).


�RSMo Supp. 2011.


�RSMo Supp. 2011.


�Id.


�Section 329.050.1(1), RSMo Supp. 2011.


�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  
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