Before the

Administrative Hearing Commission

State of Missouri

PETE NGUYEN,
)



)



Petitioner,
)




)


vs.

)

No. 08-0505 CB



)

MISSOURI BOARD OF COSMETOLOGY
)

AND BARBER EXAMINERS,
)




)



Respondent.
)

DECISION


We deny Pete Nguyen’s application for a Class MO – Manicurist license because he failed to prove that he was qualified for a license and he was disciplined in Kansas under his nail technology facility establishment license on September 20, 2006, and again on August 6, 2007.     
Procedure


On January 17, 2008, the Missouri Board of Cosmetology and Barber Examiners (“the Board”) mailed a notification to Pete Nguyen that his application for a “Class MO – Manicurist” license by reciprocity had been denied (“Denial”).  The Denial also advised Nguyen of his right to a hearing before this Commission.  Nguyen was served with the Denial sometime before February 4, 2008, and he sent a handwritten letter dated February 1, 2008, to the Board requesting a hearing.  The letter was received by the Board on February 4, 2008.  On March 20, 2008, the Board filed this letter from Nguyen with this Commission.  We filed the letter as a 
“complaint” and on July 23, 2008, convened a hearing on the complaint.  Nguyen presented his case.  Tina M. Crow Halcomb represented the Board.  Briefs were due on August 28, 2008.   
Findings of Fact

1. On April 21, 2006, Nguyen was issued an establishment license by the State of Kansas to operate a nail technology establishment at 5558 Hedge Lane Terrace, Shawnee, Kansas (“Nail Care”).  
2. Nguyen did business under the establishment license as co-owner and co-operator of Nail Care from at least April 21, 2006, until August 6, 2007. 
3. On July 12, 2006, an inspector on behalf of the Kansas Board of Cosmetology (“Kansas”) observed a wax pot at Nail Care that was plugged in and warm enough for immediate use in hair removal; small wax strips customarily used for waxing eyebrows, upper lips and chins; a large roll of fabric often used for waxing legs and other body parts; wax applicators; antiseptic; and soothing lotion.  

4. Based on this inspection, Kansas found that esthetic services were being provided to the public by Nguyen’s establishment without a license to provide those services.

5. On September 20, 2006, a Summary Order Assessing Fine and Cease and Desist Order for Operating an Unlicensed Esthetics Salon was issued by Kansas against Pete and Tracy Nguyen, Nail Technology Salon Operator d/b/a Nail Care.
6. On May 14, 2007, an inspector conducting a routine inspection of Nail Care for Kansas observed a wax pot that was plugged in and warm; waxing strips customarily used for waxing eyebrows, upper lips and chins; skin toner; tweezers; muslin strips; and applicators for waxing services.  

7. Based on this inspection, Kansas found that esthetic services were being provided to the public by Nguyen’s establishment without a license to provide those services.

8. The inspector also observed on May 14, 2007, an individual seated on a chair next to a pedicure throne occupied by a consumer with her feet in the water of the pedicure throne and next to a cart containing manicuring implements.   

9. Based on this inspection, Kansas found that Nguyen was employing a person involved in providing pedicure services without a manicurist license.  
10. On August 6, 2007, a Summary Order Revoking Nail Technology Facility Establishment License, Assessing Fine and Cease and Desist Order was issued by Kansas against Pete and Tracy Nguyen, d/b/a Nail Care, Nail Technology Salon No. 6456.
11. On October 2, 2007, a Summary Proceeding Order Refusing to Issue Nail Technology Establishment License was issued by Kansas against Pete Nguyen and Tracy Nguyen d/b/a Nail Care, Nail Technology Facility Applicant. 
Conclusions of Law


We have jurisdiction to hear a complaint by Nguyen.
  Nguyen has the burden to prove that the greater weight of the evidence
 favors him.
  Specifically, the applicant must both plead in his complaint and prove his basic qualification for licensure.

Such complaint shall set forth that the applicant has passed an examination for licensure or is qualified . . . for licensure or is qualified . . . for licensure . . . without examination under the laws and administrative regulations relating to his profession and shall set out with particularity the qualifications of such applicant for same. . . .  If at the hearing the applicant shall show that under the law he is entitled to . . . licensure . . ., the administrative hearing commission shall issue an appropriate order to accomplish such . . . licensure[.
]

We surmise from evidence offered by the Board that Nguyen may have applied for a manicurist license under the reciprocity provisions of § 329.130,
 but Nguyen did not plead in his complaint that he currently holds an appropriate license in Kansas entitling him to such reciprocity in Missouri.  Nguyen testified that he applied for a license in Missouri, but failed to offer a copy of his application for license, any evidence concerning the license sought, any evidence concerning a license in another state, or any evidence relevant to his qualifications for a Missouri license. Nguyen failed to prove his basic qualifications for licensure.
Additionally, an application by Nguyen is subject to denial on the grounds set forth in the Denial.
  Section 329.140.1 provides:
The board may refuse to issue any . . . license required pursuant to this chapter for one or any combination of causes stated in subsection 2 of this section.  The board shall notify the applicant in writing of the reasons for the refusal and shall advise the applicant of the applicant’s right to file a complaint with the administrative hearing commission as provided by chapter 621, RSMo.[
]

“May” signifies a discretionary decision.
  The complaint vests in us the same degree of discretion as the Board, and we need not exercise it in the same way.
  


The Denial cites the provision of § 329.140.2 allowing discipline for:

(8) Disciplinary action against the holder of a license or other right to practice any profession regulated by this chapter granted by another state … upon grounds for which revocation or suspension is authorized by this state[.] 
The Denial gave notice to Nguyen of the following causes for denial:

The reason for denial is that the State of Kansas has taken disciplinary action against your license for the following reasons: [1] on September 20, 2006 a Summary Order Assessing Fine and Cease and Desist was issued against Mr. Nguyen by the State of Kansas for operating an unlicensed esthetics facility and were further ordered to cease and desist from providing esthetic services at Nail Care, 5558 Hedge Lane Terrace, Shawnee KS[; 2] On August 6, 2007, a Summary Order Assessing Fine, Cease and Desist and Revoking the nail facility license was issued against Mr. Nguyen.[
]   
The September 20, 2006, Summary Order by Kansas did not restrict, suspend or impact Nguyen’s nail technology license, but it did impose discipline on Nguyen.  Kansas found that Nguyen had equipment and supplies in use for providing waxing services, which under Kansas law required an esthetician license.  The order prohibited continued unlicensed esthetic services and imposed a monetary penalty.  The August 6, 2007, Summary Order by Kansas did not only assess a fine and a cease and desist order, but also revoked Nguyen’s nail technology facility establishment license, imposing substantial discipline for both continued unlicensed esthetic services by his establishment and allowing an employee in his shop to provide pedicure services without the required manicurist license.  
At the evidentiary hearing Nguyen did not contest the fact that Kansas took disciplinary actions against him, but rather sought to challenge the underlying merits of the Kansas actions.  His testimony regarding the underlying merits is irrelevant to the issue of whether he has met his burden of proving that the Board has no cause to deny his application.  

We therefore move to the issue of whether the basis for the Kansas actions would also serve as grounds for disciplinary action by this state.   Under Missouri law, both estheticians and manicurists are classified occupations of the practice of cosmetology for compensation requiring 
licensure.
  The unlicensed practice of cosmetology is prohibited,
 and engaging in the violation would serve as a basis for discipline under Missouri law.

We conclude that the Board had a statutory basis under § 329.140.2(8) to deny Nguyen’s application for a manicurist license.  However, we must consider our discretion, which finds guidance in the licensing laws’ purpose: 
The license granted places the seal of the state's approval upon the licentiate and certifies to the public that he possesses these requisites.[
]
The purpose of the licensing laws is public safety.
  A professional license on the principle of reciprocity suggests that a sister state has placed adequate standards in place to assure the citizens of this state that the applicant has met the basic standards to qualify for licensure.  Nguyen has not carried his burden of proof that he has met those standards.

More importantly, as previously mentioned, Nguyen offered testimony challenging the underlying merits of the Kansas disciplinary actions.  We find this testimony to be relevant on the issue of our discretion, but we do not find it to be credible.  Nguyen has now elected in this Missouri forum to contest for the very first time the Kansas actions.  Kansas is his resident licensing state.  Nguyen has had several prior and certainly more appropriate forums in which to contest the merits of those actions, and he did not do so.  Additionally, his proffered explanation for the inspectors’ finding of the wax pot fails to explain the rest of the inspectors’ observations.  In challenging the validity of disciplinary actions in his state of residence, Nguyen has failed to persuade us to substitute our discretion for the Board’s.
Summary


We deny Nguyen’s application for licensure in Missouri as a manicurist.

SO ORDERED on September 5, 2008.



________________________________



DOUGLAS M. OMMEN


Commissioner
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