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MISSOURI BOARD OF COSMETOLOGY
)

AND BARBER EXAMINERS,
)



)



Petitioner,
)




)


vs.

)

No. 11-0032 CB



)

THUY NGOC NGO,

)




)



Respondent.
)

DECISION 


Thuy Ngoc Ngo is not subject to discipline because she was not disciplined in Texas and did not purchase evidence of 600 classroom hours of training as a manicurist.
Procedure


The Missouri Board of Cosmetology and Barber Examiners (“Board”) filed a complaint on January 7, 2011, seeking this Commission’s determination that cause exists to discipline Ngo’s cosmetology license.  Ngo was served with the complaint and our notice of complaint/notice of hearing on January 20, 2011.  Ngo did not file an answer.


This Commission convened a hearing on the complaint on July 27, 2011.  Tina M. Crow Halcomb represented the Board.  Ngo did not appear and was not represented by counsel.

The matter became ready for our decision on October 13, 2011, the last date for filing a written argument.

Findings of Fact

1. Ngo is licensed as a manicurist in Missouri.  This license was first issued sometime in November or December 2006.

2. Ngo was licensed as a manicurist in Texas prior to her licensure in Missouri.

3. Ngo obtained her licensure in Missouri through reciprocity with Texas.

4. On her application for licensure in Texas, Ngo stated she received 600 classroom hours from Victorian Beauty College.

5. On her application for licensure in Missouri, Ngo stated she received 600 training
 hours in manicuring from Victorian Beauty College.

6. On October 1, 2009, the Texas Department of Licensing and Regulation sent Ngo a settlement offer, titled “Notice of Alleged Violation,” alleging the following violations on Ngo’s initial application for licensure
:
6.
From November 13, 2004 through January 27, 2006, as part of a scheme and design orchestrated by Victorian Beauty College, Respondent purchased 600 classroom hours from Victorian Beauty College without attending the classes and reported those hours toward her cosmetology education to the Texas Department of Licensing and Regulation, in order to obtain a Manicurist license in violation of TEX. OCC. CODE § 1603.401 and 16 TEX ADMIN CODE §§ 83.73(a) and 83.90.  This is a Class D violation of the Department’s Enforcement Plan
7.
The alleged violation is the Respondent’s first violation of the Cosmetology Law and Rules

8.
For a first violation the Texas Department of Licensing and Regulation Enforcement Plan provides for revocation for a Class D violation

9.
The relief requested is necessary based on the following factors: (1) the seriousness of the violations; (2) the history of past violations; (3) the amount necessary to deter future violations; (4) efforts made to correct the violations; and (5) any other matter which justice may require.

7. The aforementioned letter also informed Ngo that under Texas law she had “twenty (20) days from receipt of this letter to accept the determination of the Department.”
8. The Board provided no evidence to substantiate these allegations.
9. The Board provided no evidence that Texas further pursued these allegations.

10. The Board provided no evidence that Texas revoked Ngo’s license as offered in allegation 8 above.  The Board provided no evidence that Texas discipline Ngo in any other manner.

Conclusions of Law


We have jurisdiction to hear this case.
  The Board has the burden of proving that Ngo committed an act for which the law allows discipline.
  The Board argues there is cause for discipline under § 329.140.2:

The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person’s certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(3) Use of fraud, deception, misrepresentation or bribery in securing any certificate of registration or authority, permit or license issued pursuant to this chapter or in obtaining permission to take any examination given or required pursuant to this chapter;

*   *   *

(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter;

*   *   *

(8) Disciplinary action against the holder of a license or other right to practice any profession regulated by this chapter granted by another state, territory, federal agency or country upon grounds for which revocation or suspension is authorized in this state; 

*   *   *

(11) Issuance of a certificate of registration or authority, permit or license based upon a material mistake of fact;

*   *   *

(13) Violation of any professional trust or confidence[.]

Securing License – Subdivision (3)


In its complaint, the Board alleges that Ngo’s Texas license was “mistakenly issued in error [sic] because [Ngo] reported to the Texas Department of Licensing and Regulation that she attended Victorian Beauty College and received 600 hours of training in order to obtain her Manicuring license from Texas.”
  The Board further argues that Ngo’s claim of receiving 600 hours of training from Victorian Beauty College on both her Texas and Missouri applications constituted the use of fraud, deception, and misrepresentation in obtaining a license because Texas once alleged Ngo purchased evidence of this training without actually attending the training.  The Board provided no evidence to substantiate this allegation; it merely reiterates an allegation made by Texas in 2009.  The Board did not even present evidence that Texas further pursued this allegation.

Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  Deception is the act of causing someone to accept as true what is not true.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  Therefore, even if the allegation had been true, the Board is required to prove Ngo’s intent under this subdivision.  The Board failed to provide evidence of Ngo’s intent.  Also, the initial allegation itself is without merit.  Therefore, we do not find cause for discipline under § 329.140.2(3).

Violation of Law – Subdivision (6)


The Board argues that there is cause to discipline Ngo for violating statutes or regulations, but failed to cite any specific statute or regulation in its complaint.  We only find cause for discipline that is cited in the complaint.
  Therefore, we do not find cause for discipline under § 329.140.2(6).

Discipline in Another State – Subdivision (8)


The Board argues that “[d]iscipline of [Ngo’s] Texas cosmetology license is grounds for discipline of her Missouri license[.]”
  However, it did not prove that Ngo was disciplined by Texas.  Therefore, we do not find cause for discipline under § 329.140.2(8).

Material Mistake of Fact – Subdivision (11)


The Board asserts that it issued Ngo’s license based upon a material mistake of fact because of “[Ngo’s] purchasing evidence of 600 classroom hours without attending classes[.]”
  
However, the Board failed to provide evidence of this allegation.  Therefore, we do not find cause for discipline under § 329.140.2(11).

Professional Trust or Confidence – Subdivision (13)


The Board argues that “[Ngo] violated a professional trust and confidence owed the Board, patrons, and the public, providing cause for discipline pursuant to § 329.140.2(13), RSMo, based on her purchasing evidence of 600 classroom hours without attending classes.”
  However, the Board failed to provide evidence of this.  We find no evidence of a violation of professional trust or confidence.  Therefore, we do not find cause for discipline under § 329.140.2(13).
Summary

We do not find cause to discipline Ngo.


SO ORDERED on July 20, 2012.



_________________________________



SREENIVASA   RAO   DANDAMUDI



Commissioner
�The record is unclear as to the date of licensure.  The Board’s executive director testified that this license was issued in October 2006.  However, this license was issued through reciprocity with Texas, and Missouri did not receive information of the Texas license until November 26, 2006.


�Missouri’s application asks for “training” hours rather than actual “classroom” hours.


�The first five allegations were recitations of Ngo’s licensure status and Texas law.  Therefore, we start with allegation 6.


�Section 621.045, RSMo Supp. 2011.  Statutory references, unless otherwise noted, are to RSMo 2000.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�Compl. ¶ 5.


�State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 322 (11th ed. 2004).  


�Id. at 794 .  


�Sander v. Missouri Real Estate Comm’n, 710 S.W.2d 896, 901 (Mo. App., E.D. 1986).


�Compl. first ¶ 15 (there are two ¶ 15s).


�Compl. second ¶ 15.


�Compl. ¶ 16.
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