Before the
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State of Missouri
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)
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Petitioner,
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)
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)
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)

AND BARBER EXAMINERS,
)




)
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)

DECISION


We deny Vu Ha Ngo’s application for licensure by reciprocity as a manicurist because he was disciplined by another state on two occasions for allowing unlicensed workers to operate in his salon.
Procedure


On July 31, 2006, Ngo filed a complaint appealing the decision of the Board of Cosmetology and Barber Examiners (“the Board”) denying his application for licensure by reciprocity as a manicurist.  On May 24, 2007, we held a hearing on the complaint.  Assistant Attorneys General Jonathan H. Hale and Glen D. Webb represented the Board.  Ngo represented himself.  The matter became ready for our decision on August 24, 2007, the date the last brief was due.

Findings of Fact

1. Ngo currently holds a Kansas manicurist license that was granted in October 1996.
2. On September 9, 2002, Ngo was granted a Kansas nail technology establishment license (“establishment license”).  He renewed the establishment license on June 9, 2004.  Under this license, Ngo operated Natural Nails.
3. On June 22, 2004, the Kansas Board of Cosmetology (“the Kansas Board”) conducted a routine inspection of Natural Nails.  During that inspection it was determined that Ngo employed an unlicensed individual, his wife, to provide nail technology services in his salon.
4. On July 1, 2004, the Kansas Board issued a Cease and Desist order against Vu Ha Ngo d/b/a Natural Nails and assessed a fine of $500.  Ngo paid the fine and the case was closed.
5. On October 7, 2004, the Kansas Board conducted an inspection of Natural Nails and found Ngo to be employing two unlicensed individuals to provide nail technology services.
6. On November 17, 2004, the Kansas Board issued a Cease and Desist order and fined Ngo $2,000 for the second violation.  The Kansas Board ordered that the fine be paid within thirty days, and revoked Ngo’s establishment license.
7. Ngo submitted to the Board two applications for licensure by reciprocity as a Class MO Manicurist.
8. By letter dated April 11, 2006, the Board notified Ngo that his first application was denied.  One of the reasons for denial was the unpaid fine in Kansas.  Ngo did not appeal this denial.
9. On April 19, 2006, Ngo paid the $2,000 fine to the Kansas Board.
10. On May 30, 2006, Ngo submitted his second application to the Board.  By letter dated July 19, 2006, the Board denied Ngo’s application.
11. Ngo appealed the second decision letter.
Conclusions of Law 


We have jurisdiction to hear Ngo’s complaint.
  The applicant has the burden to show that he or she is entitled to licensure.
  We exercise the same authority that has been granted to the Board.
  Therefore, we simply decide the application de novo.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.
  


Section 329.130.1, RSMo Supp. 2006, authorizes the Board to issue licenses based on reciprocity:


The board shall grant without examination a license to practice cosmetology to any applicant who holds a current license that is issued by another state, territory of the United States, or the District of Columbia whose requirements for licensure are substantially equal to the licensing requirements in Missouri at the time the application is filed or who has practiced cosmetology for at least two consecutive years in another state, territory of the United States, or the District of Columbia.  The applicant under this subsection shall pay the appropriate application and licensure fees at the time of making application.  A licensee who is currently under disciplinary action with another board of cosmetology shall not be licensed by reciprocity under the provisions of this chapter.
The Board argues that there is cause to deny Ngo’s application for licensure under § 329.140:


1.  The board may refuse to issue any . . . license required pursuant to this chapter for one or any combination of causes stated in subsection 2 of this section.  The Board shall notify the applicant in writing of the reasons for the refusal and shall advise the applicant of the applicant’s right to file a complaint with the administrative hearing commission as provided by chapter 621, RSMo.

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person’s certificate of registration or authority, permit or license for any one or any combination of the following causes:
*   *   *


(8) Disciplinary action against the holder of a license or other right to practice any profession regulated by this chapter granted by another state, territory, federal agency or country upon grounds for which revocation or suspension is authorized in this state;

*   *   *

(10) Assisting or enabling any person to practice or offer to practice any profession licensed or regulated by this chapter who is not licensed and currently eligible to practice under this chapter[.]

Ngo’s establishment license was disciplined in Kansas for violations – allowing unlicensed workers to operate in his salon – that constitute grounds for discipline in Missouri under § 329.140.2(10).  There is cause to deny Ngo’s application under § 329.140.2(8).

“May” means an option, not a mandate.
  The appeal vests in this Commission the same degree of discretion as the Board, and we need not exercise it in the same way.
  The primary purpose of professional licensing is to protect the public.
  But “the license granted places the seal of the state’s approval upon the licen[see.]”


Ngo argues that he knows someone who was disciplined for the same conduct – having unlicensed workers – in Kansas but then was able to get a Missouri license.  The Board points out that this is irrelevant to whether Ngo is entitled to a license and that Ngo admits that the 
friend was guilty of only one violation.  Ngo allowed unlicensed operators to work in his salon on two occasions.  The second instance was only a few months after being fined for the first, and both occurred only a few years ago.  The public’s interest would not be served by granting Ngo a license.  We exercise our discretion and deny his application.

Summary

We deny Ngo’s application for licensure by reciprocity.

SO ORDERED on October 2, 2007.



________________________________



JOHN J. KOPP



Commissioner
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