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Administrative Hearing Commission

State of Missouri

DIRECTOR OF PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 04-1530 PO




)

STEPHEN A. NEWMAN,
)




)



Respondent.
)

DECISION


The Director of Public Safety (“the Director”) may discipline Stephen A. Newman for driving with excessive blood alcohol content and while under the influence of alcohol.  

Procedure


The Director filed a complaint on November 17, 2004, seeking to discipline Newman’s peace officer license.  On December 23, 2004, Newman filed an answer admitting the allegations in the complaint.  On March 11, 2005, the Director filed a motion, with supporting affidavits, for summary determination.  Pursuant to § 536.073.3,
 our Regulation 1 CSR 15-3.440(3)(B)3.A provides that we may decide this case without a hearing if any party establishes facts that entitle any party to a favorable decision and no party disputes such facts.  We heard the parties’ arguments on March 29, 2005.  Newman did not dispute the following facts established by the Director’s affidavit.  

Findings of Fact

1. Newman holds an active peace officer license and did so at all relevant times.  

2. On September 21, 2002, Newman was arrested while driving 77 miles per hour in a 60-mile-per-hour zone.  He admitted to the arresting officer that he was under the influence of alcohol.  Newman smelled strongly of alcohol, his eyes were watery and bloodshot, and his gait was unsteady in a walk-and-turn test.  His blood alcohol content was 0.127 percent.

3. Newman pled guilty to, and was found guilty of, driving while intoxicated.  The court suspended the imposition of sentence and placed Newman on two years’ probation.  

Conclusions of Law

We have jurisdiction to hear the Director’s complaint under § 590.080.2, RSMo Supp. 2004.  The Director has the burden to prove that Newman has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Director cites § 590.080.1(2), RSMo Supp. 2002, which allows discipline if Newman:

[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]

(Emphasis added.)  Newman alleges that there was no probable cause to stop him and that he thought he was pleading guilty to a municipal ordinance violation.  Those are not issues in this action.  The issue is whether Newman committed conduct that is within the statutory definition of some criminal offense.  State Bd. of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App., W.D. 2000).  

The Director argues that Newman committed the offense described at § 577.012.1, RSMo Supp. 2002: 
A person commits the crime of “driving with excessive blood alcohol content” if such person operates a motor vehicle in this 

state with eight-hundredths of one percent or more by weight of alcohol in such person’s blood. . . .

Newman committed that offense when he drove with 0.127 percent blood alcohol.  Newman alleges that his blood alcohol level was lower when he was driving than when he took the test, but the record does not support that allegation because he presented no expert testimony to support that allegation.  Walker v. Director of Revenue, 137 S.W.3d 444, 447 (Mo. banc 2004).    
The Director also argues that Newman committed the offense described at § 577.010: 


1.  A person commits the crime of “driving while intoxicated” if he operates a motor vehicle while in an intoxicated or drugged condition.  

Section 577.001.2 defines an intoxicated condition: 


As used in this chapter, a person is in an “intoxicated condition” when he is under the influence of alcohol, a controlled substance, or drug, or any combination thereof.

When he was arrested, Newman admitted to being under the influence of alcohol.  He testified that he only said so because he believed that any consumption of alcohol caused an “influence.”  We assume he means that he had been drinking, but was not too intoxicated to drive.  However, his physical condition at the time of arrest, his blood alcohol content, and his guilty plea contradict that argument.  Therefore, we conclude that Newman committed the criminal offenses described at § 577.012, RSMo Supp. 2002, and § 577.010.  

Summary


Newman is subject to discipline under § 590.080.1(2), RSMo Supp. 2002.  We cancel the hearing.


SO ORDERED on April 15, 2005.



________________________________



KAREN A. WINN



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.
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