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)
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)




)
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)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On December 15, 1999, Merle Neustadt filed a petition appealing the Director of Revenue’s (Director) denial of a claim for a refund of sales tax paid on a motor vehicle.
  Neustadt argues that she is entitled to a refund of sales tax paid on a new motor vehicle, which she purchased for her daughter before her daughter’s old vehicle was destroyed and declared a casualty loss.

On April 6, 2000, this Commission convened a hearing.  Senior Counsel Harry D. Williams represented the Director.  Neustadt presented her case.  The last written argument was due on October 17, 2000.  

Findings of Fact

1. In 1999, Neustadt’s daughter, Kimberly Neumann, was undergoing a divorce.  During that year, Neumann owned a 1993 Ford van.  Because of the pending divorce, Neumann could not afford to continue making payments on the van.  Neustadt decided to replace her daughter’s van with a more economical vehicle.  

2. On September 1, 1999, Neustadt purchased a 1991 Honda for $5,091.25.  She paid $215.11 in state sales tax and $152.74 in local sales tax on that purchase.  Neustadt placed the Honda in storage and did not license or insure the vehicle.

3. Before Neustadt’s daughter sold the Ford, it was involved in an accident on

October 9, 1999.  The insurance company declared the Ford a total loss.

4. On October 23, 1999, Neustadt transferred the Honda to her daughter by gift affidavit, and her daughter submitted an application for Missouri title and license to the Department of Revenue.  Neither Neustadt nor her daughter paid any state or local sales tax on that transaction. 

5. Neustadt’s daughter and son-in-law received approximately $11,300 in insurance proceeds for the total loss of the Ford after a $500 deductible was applied. 

6. On December 15, 1999, Neustadt filed a claim for a refund of tax that she paid on the Honda.  Neustadt based her claim on the law pertaining to an insurance payment for total loss. 

7. The Director issued a final decision denying Neustadt’s refund request.

Conclusions of Law


We have jurisdiction to hear the Neustadt’s petition.  Section 621.050.1, RSMo 1994.
  Neustadt has the burden to prove that the law entitles her to a refund.  Section 621.050.2, RSMo 1994. 


Neustadt argues that the Director should refund the sales tax paid on the Honda because her intent was to replace her daughter’s Ford van before the casualty loss.  The Director argues that Neustadt is not eligible for the casualty replacement set forth in section 144.027.1:


When a motor vehicle . . . for which all sales or use tax has been paid is replaced due to . . . a casualty loss in excess of the value of the unit, the director shall permit the amount of the insurance proceeds plus any owner’s deductible obligation, as certified by the insurance company, to be a credit against the purchase price of another motor vehicle . . . which is purchased . . . within one hundred eighty days of the date of payment by the insurance company as a replacement motor vehicle[.]

(Emphasis added.)  This statute provides for a credit on the purchase of a replacement motor vehicle if the replacement vehicle is purchased “due to” the casualty loss.  We agree with the Director that section 144.027.1 does not apply to Neustadt.  Neustadt purchased the Honda before the casualty loss on the Ford.  Therefore, she did not purchase the Honda “due to” the casualty loss. 


At the hearing, Neustadt argued that she is entitled to a refund under not only section 144.027, the provision relating to a casualty loss, but also under section 144.025, the statute that allows a sales tax refund on a vehicle purchased to replace a vehicle that was sold.  The Director argues that Neustadt cannot raise a new basis for a refund for the first time on appeal before this Commission.  All grounds for a refund must first be raised with the Director.  I.B.M. v. Director of Revenue, 765 S.W.2d 611, 612-13 n.5 (Mo. banc 1989).  This Commission cannot rule on grounds not presented to the Director.  Id.  Therefore, we cannot grant a refund based on section 144.025.


Even if we could decide the case based upon section 144.025, Neustadt and her daughter would not prevail.  Section 144.025.1 provides:

[W]here any article is taken in trade as a credit or part payment on the purchase price of the article being sold, the [sales] tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in . . . .  This section shall also apply to motor vehicles . . . sold by the owner . . . if the seller purchases or contracts to purchase a subsequent motor vehicle . . . within one hundred eighty days before or after the date of the sale of the original article[.]

(Emphasis added.)  


Section 144.025.1 provides a credit on the sales tax for a buyer who trades in a vehicle for a new one or sells the old vehicle on their own.  However, that provision places explicit restrictions on the credit.  It requires that the owner of a vehicle purchase, or contract to purchase, a replacement vehicle within 180 days of the sale of the old vehicle.  


Our findings show that Neustadt’s daughter did not sell her old vehicle.  The Ford was destroyed in an accident and declared a total loss before she could sell it.  Therefore, section 144.025 does not allow a refund on sales tax paid on the Honda.  


Even if Neustadt’s daughter had sold the Ford, her daughter would have been entitled to a refund on sales tax only if the daughter herself had purchased the Honda.  The documents in evidence indicate that the Honda was a gift from Neustadt to her daughter.
  Nevertheless, the same individual must sell one vehicle and purchase another to be entitled to the credit under section 144.025.1.


The law does not provide an exception as requested by Neustadt, nor does it provide any authority for us to make an exception.  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


We conclude that neither Neustadt nor her daughter is entitled to a sales tax refund from the casualty loss on the Ford.  Therefore, we deny the sales tax refund claim.


SO ORDERED on November 27, 2000.



________________________________



WILLARD C. REINE



Commissioner

�Neustadt filed a petition on December 15, 1999, after the Director’s employee at the license bureau office informed Neustadt that her refund request would be denied.  We assigned Case No. 99-3751 RV to that petition. Neustadt filed a second petition on May 16, 2000, after the Director issued his final decision on May 2, 2000, denying her refund request.  We assigned Case No. 00-1475 RV to that petition.  By order dated June 28, 2000, we consolidated the two cases and assigned Case No. 99-3751 RV to the consolidated case.


�Statutory references are to the 1999 Supplement to the Revised Statutes of Missouri, unless otherwise noted.


�Neustadt testified that her daughter would be paying her for the Honda; however, there was no evidence of any payments that had been made.
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