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DECISION


Mark Neely, RN, is not subject to discipline for removing Diprivan and failing to account for that medication because the State Board of Nursing (“the Board”) failed to prove that he did so.  Neely is not subject to discipline for giving Diprivan to his patients when they did not have orders for the drug because the Board failed to prove that he did so. 
Procedure


On March 9, 2007, the Board filed a complaint seeking to discipline Neely.  On 
January 22-23, 2008, we held a hearing on the complaint.  Assistant Attorneys General Glen D. Webb and Jonathan Hale represented the Board.  Anthony L. DeWitt, with Bartimus, Frickleton, Robertson & Gorney, P.C., represented Neely.  The matter became ready for our decision on February 22, 2008, the date both parties’ briefs were filed.

Findings of Fact
1. Neely is licensed by the Board as a registered professional nurse.  His license is and was at all relevant times current and active.
2. Neely was employed by Southeast Missouri Hospital (“the Hospital”) in Cape Girardeau, Missouri.  He was employed in the Hospital’s Cardiothoracic Unit (“CTU”).
3. In his testimony, Mark Smith, the Nurse Manager of the Hospital’s CTU, described Neely as a good and dependable nurse who generally took good care of his patients.
4. In September 2003, Karen Hendrickson, Hospital Vice President/Chief Nursing Officer, wrote a recommendation for Neely that rated him “outstanding” in all categories.
5. Smith wrote a letter of recommendation for Neely dated February 16, 2004.
  It states:

I have known Mark Neely for eight years, both as a colleague and now as his manager within the Cardiothoracic [sic] at Southeast Hospital.  I consider him a skilled and competent Registered Nurse working within an intensive care setting.  He has demonstrated the thorough knowledge base needed to assess critically ill patients.  He is also skilled in the use of medication administered in the recovery and care of most coronary artery bypass graft patients. . . . .  He is honest and straight forward in his opinions and thoughts.[
]
6. In his February 2004 evaluation, Neely met or exceeded all but one standard – to attend required staff meetings.  Neely missed the staff meetings because he only worked weekends and the meetings were held during the week.
The Pyxis System

7. The Hospital’s Pyxis system records all of the medications selected by the nurses for removal.  In order to access the Pyxis system, which is used to track medications, a nurse 
uses an identification number (password) and a fingerprint.  Then a nurse selects a patient’s name from the system’s patient list, and the Pyxis system shows a list of medications available for that patient.
8. A nurse selects the drug ordered for that patient, and a door or drawer opens from the Pyxis system, allowing the nurse access to the drug.
9. A nurse could also indicate that she was taking a drug and fail to remove it from the bin.  If the nurse did not “cancel” the prior request, the Pyxis system would show that the medication had been removed.
10. If the drug is not a controlled substance and several different drugs are in the same bin or drawer, a nurse could indicate that she was removing one drug when she was actually removing another.
11. If a nurse did not administer the medication she withdrew from the Pyxis system, the Hospital’s policy required the nurse to return that medication to the Pyxis system.  The Hospital’s policy required a nurse who administered medication to document it on a medication administration record (“MAR”).
12. The Pyxis system can record the return of medication to the system or any cancellation of a withdrawal of medication.
13. The Hospital’s policy regarding non-controlled substances in the Pyxis system states:
Verification of inventory count when removing medications from the station is NOT mandatory for non-controlled substances.  However, major differences in the actual count of non-controlled substances as compared to the reported count from the station may result in stock items being unavailable.[
]

Diprivan, Dilaudid and Norco

14. Diprivan (the brand name for propofol) “is an intravenous sedative-hypnotic agent for use in the induction and maintenance of anesthesia or sedation.”
  It induces unconsciousness, which limits the ability of a person to breathe on his own.  Diprivan can cause a patient to stop breathing if not properly administered.
15. Diprivan is used in two ways.  It can be used as “procedural sedation,” which is a short course of sedation to sedate the patient for a painful procedure (such as putting a dislocated shoulder back in), and used in continuous infusion for patients in an intensive care unit.
16. Diprivan is referred to as “milk of amnesia” because of its effectiveness as a sedative for painful stimulus.
17. Diprivan is a milky white liquid substance.  Other white liquid substances used in the CTU include the intravenous nutrition called lipids and Mylanta.
18. Diprivan takes effect quickly, then wears off in about 10 to 15 minutes.  A typical single bolus (syringe) dose of Diprivan has an effective duration of three to nine minutes, while a large dose may last up to 15 minutes.  The hypoxic effect on a patient may increase with multiple bolus doses of Diprivan.  The higher the plasma concentration of Diprivan in one’s system, the longer it lasts.
19. Diprivan is typically used on patients that have a ventilator to assist in breathing.  It helps patients tolerate the ventilator.
20. Diprivan should generally not be administered using a bolus (syringe) because a rapid administration of a bolus dose may cause hypoxia
 to the brain or a lack of oxygen to the brain.  This could cause brain damage.
21. Dilaudid is the brand name for hydromorphone hydrochloride.  It is used for the relief of pain and can be given by mouth or IV.  It can control even severe pain, but the limitation in dosage is its side effects – respiratory depression and sleep.  Dilaudid is not used to sedate patients or put them to sleep, but sleep is a side effect of the drug.
22. The effective duration of Dilaudid lasts up to five hours.  Standing orders for immediate post-operative pain is a 0.25 to 1 milligram dose every 45 minutes as needed (“PRN”), and later a dose every two hours PRN.
23. The CTU uses Dilaudid to help control moderate to severe pain in patients.
24. Norco is the brand name for hydrocodone bitartrate with acetaminophen.  Norco is a pain medication in tablet form.  The effective duration of Norco lasts up to 4-6 hours.
25. Dilaudid and Norco increase the effective duration of Diprivan.  Dilaudid and Norco are only used to treat pain.
26. The CTU stored Diprivan, Dilaudid, and Norco in the Pyxis system.
Events Pertaining to the Shift

27. Neely worked at the CTU from approximately 1815
 on March 12, to approximately 0645 on March 13 (“the shift”).  There were seven patients in the CTU during the shift.
28. Neely was assigned to care for patients L.N. and L.C.
29. During his shift, Neely administered two Norco tablets to L.C. at around 1945 on the evening of March 12, and one milligram (“mg”) of Dilaudid to L.C. at 0130 and at 0400, on the morning of March 13.
30. During his shift, Neely administered one mg of Dilaudid to L.N. at around 0100 and at 0430 on March 13, and two Norco tablets at around 1930 in the evening of March 12.  
Another nurse administered .5 mg of Dilaudid to L.N. on the morning of March 12 at 0030, at 0130, and at 0245.
31. Only two patients in the CTU during the shift had physician orders for Diprivan –  S.C. and B.M.  Neither S.C. nor B.M. was assigned to the nursing care of Neely during his shift.  
32. Diprivan was kept in a bin with other medication in the Pyxis system.  There was no inventory conducted to determine how many bottles of Diprivan were in the Pyxis system before, during or after the shift.  Because Diprivan is not a controlled substance, it is replaced when used without being counted or controlled.
33. At 1907 on March 12, the CTU Pyxis records show that Neely requested authorization to withdraw a 100 ml bottle of Diprivan from the Pyxis system for patient S.C.
34. There was no record during the shift of Neely administering Diprivan to anyone.  No one observed Neely administering Diprivan to anyone.
35. At 2218 on March 12, the CTU Pyxis records show that Neely requested authorization to withdraw a 100 ml bottle of Diprivan from the Pyxis system for patient B.M.
36. There was no record of Neely administering Diprivan to anyone.  No one observed Neely administering Diprivan to anyone.
37. Nurse Cecilia Deck-Georger was responsible for the care of B.M. during Neely’s shift.  
38. B.M. was in isolation at the time, which means that anyone wanting to enter B.M.’s room had to dress in a gown, gloves, and a mask to protect against infection.  Due to B.M.’s isolation, as few staff as possible were entering B.M.’s room.
39. B.M. was on mechanical ventilation at the time and was on a continuous IV drip sedation with Diprivan.  At about 2200 on March 12, Deck-Georger changed the IV tubing for B.M. and started a new 100 ml bottle of Diprivan.  Because changing tubing uses up about 20 ml 
of Diprivan, only 80 ml of Diprivan remained for patient B.M. after Deck-Georger changed the tubing.  The Diprivan dosage for B.M. was such that B.M. needed a second bottle of Diprivan a few hours later, which Deck-Georger administered at about 0200 on March 13.
40. Deck-Georger did not see Neely enter into B.M.’s room during the shift.  Deck-Georger worked closely with B.M. during the shift and would have seen anyone entering B.M.’s room during the shift.  Deck-Georger did not ask Neely to obtain Diprivan for B.M. or any other patient that night.
41. Nurse Stowell Hobbs was responsible for the care of patient S.C. during Neely’s shift.
42. S.C. was on mechanical ventilation at the time and was on a continuous IV drip sedation with Diprivan.  At about 0100 on March 13, Hobbs changed the IV tubing for S.C. and started a new 100 ml bottle of Diprivan.  S.C. did not require any more Diprivan during the shift.
43. Hobbs did not ask Neely to obtain Diprivan for S.C. or for any other patient.
Patient L.N. – Before and After the Shift
44. L.N. was diagnosed with severe dementia.  Dementia is defined as:

The loss, usually progressive, of cognitive and intellectual functions, without impairment of perception or consciousness; caused by a variety of disorders, most commonly structural brain disease.  Characterized by disorientation, impaired memory, judgment and intellect, and a shallow labile affect.[
]

45. On March 6, Dr. Abdul Basit Chaudhari, a neurophysiologist, saw L.N.  The doctor’s consultation report states that L.N. had a “history of CVA”
 and “Ever since [L.N.] underwent angioplasty he has been noted to be extremely confused, disoriented, agitated, thrashing about.”

46. On March 8, Dr. Chaudhari performed a neural assessment on L.N. and charted that L.N.:

Has been drowsy and obtunded.[
]  Easily arousable and answers appropriately.  Earlier was agitated.[
]
47. On March 12, L.N. was animated, able to move about, and expected to leave the CTU the following day.  L.N. was also seen sitting up in a chair after eating, reading a novel.  He was “awake, alert, oriented, very pleasant, cooperative.”
  L.N. was also observed yelling at his nurse.
48. The nursing note for L.N. dated March 12, at either 0600 or 1600, states:  “Remains stable.  Unable to wean Nipride.  Drowsy.”

49. At around 0645 to 0700 on March 13, nurses found L.N. difficult to wake up, obtunded and lethargic.
50. L.N. was also described as unable to raise his arms or legs, although he could grasp one’s hands and wiggle his toes.  He would not open his eyes unless talked to or if one did “a sternal rub on his chest to get him to open his eyes.”
  L.N. responded to tactile/painful stimulation of squeezing his fingernails and yelling, but would then drift back to sleep.
51. On March 13, beginning at 0700, Gary Tinsley was the nurse assigned to L.N.
52. At 0700 on March 13, Tinsley performed an assessment of L.N. and reported the highest scores possible for the categories “best verbal response,” “best motor response,” and “eyes” under the heading Neuro Status (also called the Glasgow Coma Scale or GCS).  The 
words “very lethargic” are written near the total score.
  L.N.’s score would be that of a normal, non-comatose person.
53. At approximately 0800 on March 13, Smith performed the GCS assessment on L.N., checking on such things as pupil response, mentation, and stimulus response.  Smith determined that L.N. probably had not suffered from a stroke.
54. If a patient who has been given Dilaudid or Narco in the previous 12 hours is difficult to arouse, nurses could give the patient a drug called Narcan to block the effects of the opiate medication.  The nurses did not give L.N. Narcan.   No additional tests, including a drug test, were performed.  There was no other charting that indicated a possible medication error, and the nurses did not call a doctor to report a change in mentation.
55. Dr. Ramsey saw L.N. on March 13 at around 1100 and made an assessment of L.N. stating that L.N. “responds slowly to commands, drowsy.”  Dr. Ramsey made a note in L.N.’s medical record to keep L.N. in the CTU another day for observation.
56. On March 13, Dr. Chaudhari performed a neural assessment on L.N. and charted:  “When [L.N.] is relaxed he does very well.  Conscious, cooperative, rational, and oriented.”

57. The nursing notes for L.N. on March 13 state:

0700  Report received from Mark Neely, RN.  Assessment completed as above flow sheet.  Oriented to person.  Nods head appropriately to questions.  Very sedate.  Patient so sleepy he has very weak bil[ateral] handgrips.  Will wiggle toes.  Unable to hold a conversation.  When wake [sic] will nod head to answer, then drift back off to sleep. Deeply lethargic.  No pain noted.

0800  Remains lethargic.  Minimal response to verbal stimulus.

0900 Waking up, remains very drowsy . . . .

1100 Family visiting at BS.  Patient alert & oriented x3 . . . Remains drowsy but more awake.[
]

58. The discharge summary for L.N. states:
I saw [L.N] the same day as his cardiac catheterization, and the patient was very confused.  It was felt that may be due to sedation at his catheterization.  The patient had been on Plavix, and this was allowed to clear. . . .

Mentally [L.N.] did improve four to five days after the cardiac catheterization.  This was most likely exacerbation of his dementia, as well as significant reactions to sedatives. . . .

[L.N.] was transferred to the Intensive Care Unit postoperatively.  Postoperatively from a cardiac standpoint, he did well.  However, neurologically he remained sedated.  Workup did not reveal any acute neurologic event.  His lethargy did slowly improve.  Approximately five days postoperatively, he was transferred to the postoperative telemetry floor.[
]

59. L.N.’s discharge summary does not indicate that any incident occurred on 
March 12-13.
Patient L.C. – Before and After the Shift

60. L.C. was observed the day before Neely’s shift sitting up and conversing with family.  He was “eating, oriented, [and] pleasant.”
61. On March 13, beginning at 0700, Gary Tinsley was the nurse assigned to L.C.
62. At around 0645 to 0700 in the morning of March 13, L.C. was sedated, groggy, and lethargic.  L.C. went back to sleep when people were not in his room.
63. At approximately 0700 on March 13, Tinsley performed an assessment of L.C. and reported the highest scores possible for the categories “best verbal response,” “best motor response,” and “eyes” under the heading Neuro Status.
  L.C.’s score would be that of a normal, 
non-comatose person.  Tinsley observed that L.C. was a little drowsy, “but no more than someone else that you would wake up.”
  
64. The nursing notes read:

0700  Alert & oriented x 3.
  Obeys verbal commands.  Neuro is intact.  [Bilateral] handgrips strong & equal . . . .  Denies discomfort.  No distress noted [at] this time.
0830  [Patient up in] chair.  Little unsteady on feet.  VSS [vital signs stable].  Drowsy easily aroused.
1000  Resting [without] distress in chair.  VSS.[
]
65. No additional tests, including a drug test, were performed on either patient.  There was no other charting that indicated a possible medication error, and the nurses did not call a doctor to report a change in mentation. 
66. If a patient who has been given Dilaudid or Narco in the previous 12 hours is difficult to arouse, nurses could give him a drug called Narcan to block the effects of the opiate medication.  The nurses did not give L.C. Narcan.
67. Dr. Ramsey performed an assessment of L.C. at around 1130 on March 13 and indicated that L.C. might be transferred to the SPCU (surgical progressive care unit) later that day.  L.C., however, was not transferred on March 13.  Dr. Ramsey’s progress note for March 13 does not mention that L.C. was unresponsive or lethargic.
68. L.C.’s discharge summary reads:  “Patient was transferred to the Intensive Care Unit postoperatively.  He was extubated and had a relatively uneventful intensive care unit stay.”
  The discharge summary does not indicate that any incident occurred on March 12-13.
The Sharps Containers

69. Shortly after Neely’s shift ended, Nurse Mary Beth Corgan found nearly empty bottles of Diprivan in waste receptacles, referred to as “Sharps” containers that were used to discard used scalpels, used needles, and medication waste.  There was one empty bottle of Diprivan in each of L.N.’s and L.C.’s Sharps containers.  Corgan also found syringes that had milky white liquid in them in both L.N.’s and L.C.’s Sharps containers.
70. Corgan observed a milky white substance in an IV port for L.C., and a drop of dried milky white substance on the IV dressing that secured the IV into L.C.  The IV port could be used to inject medication into a patient.
71. Neither patient L.N. nor L.C. was on a ventilator or had doctor’s orders for Diprivan.
72. No one tested the contents of the bottles or syringes to determine whether they contained Diprivan.
73. The bottles and syringes were destroyed by the Hospital.  The Board consented to the destruction of the bottles and syringes.
74. No one observed Neely place the vials or syringes in the Sharps containers.
75. The two substances that were likely to be in the syringes were Diprivan or lipids, which were used for ventilated patients for nutrition purposes.
76. No lipids were ordered for L.N. or L.C.
77. Individuals other than Neely had access to L.N.’s and L.C.’s rooms.

The Investigation/Neely’s Statements
78. In the evening of March 13, Neely met with Hendrickson and Smith regarding the bottles of Diprivan that were removed from the Pyxis system.
79. Neely stated that his shift was relatively busy.  He stated that his patients were quiet that night.
80. When asked if he had assisted other nurses with their patients during the shift, Neely responded that he had assisted Hobbs in the care of S.C., but not in giving medication.  Neely remembered administering Dilaudid and/or Norco to his patients during his shift.
81. Neely was informed of empty Diprivan bottles found in L.N.’s and L.C.’s rooms, as well as the syringes.  At that meeting, Neely initially stated that he did not remember pulling two Diprivan bottles, but after being shown the Pyxis sheet, he stated that he was aware of the two Diprivan bottles being withdrawn.
82. When asked what happened to the Diprivan that the Pyxis system records showed he had accessed for B.M. and S.C., Neely could not remember whether he had withdrawn the Diprivan.
83. Hendrickson sent Neely a letter dated March 15, 2004, stating:
Pursuant to our conversation on March 13, 2004, we have further investigated the matters which resulted in your suspension.  We have been unable to locate documentation for the drugs you accessed from the Pyxis on March 12-13 while you were on duty in the CTU.  Because you were unable to explain what happened to these drugs we are terminating your employment for drug diversion effective 3/15/04.[
]
84. After being terminated from the Hospital, Neely sought unemployment benefits.  He relied on the Hospital’s allegations based on the Pyxis report in his application for benefits.
Conclusions of Law 


We have jurisdiction to hear this case.
  The Board has the burden of proving by a preponderance of the credible evidence that Neely has committed an act for which the law allows 
discipline.
  Preponderance of the evidence is that which “is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows the fact to be proved to be more probable than not.”
  The Board meets this burden by substantial evidence of probative value or by inferences reasonably drawn from the evidence.
  

This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.

I.  Video Deposition

At the hearing, the parties agreed that we would defer ruling on the objections made at the deposition of Neely’s expert witness until this decision.  The following are objections made and our rulings on the indicated pages of the deposition transcript:
p. 18

Objection – to 5 ml dosage.  Overruled.

p. 21-22  
Objection – speculation.  Overruled.

p. 25  

Objection  –  foundation.  Overruled. 

p. 26

Objections – foundation.  Overruled.

p. 27

Objections – speculation/foundation.  Overruled.
p. 28  

Objection – speculation/foundation/form of question.  Overruled.

p. 29

Objection – speculation.  Overruled.

p. 29

Objection – document speaks for itself/form/foundation/speculation.  Overruled.

p. 30

Objection – speculation.  Overruled.
p. 30

Objection – form of question.  Overruled.

p. 31

Objections – form/foundation.  Overruled.

p. 32

Objection – speculation/improper hypothetical.  Overruled.

p. 33

Objection – improper hypothetical/speculation/form/foundation.  Sustained.

p. 33

Objection – speculation/form/assumes facts not in evidence.  Overruled.

p. 34

Objection – form/foundation/speculation/assumes facts not in evidence. Sustained.

p. 34

Objection – relevance/form/foundation/speculation/ assumes facts not in evidence.  Sustained.

p. 35

Objection – relevance/form.  Overruled.

p. 35

Objection – form/foundation/speculation/ assumes facts not in evidence.  Overruled.

p. 35

Objection - form/foundation/speculation/ assumes facts not in evidence.  Overruled.
p. 36

Objection –  form/foundation/speculation/ assumes facts not in evidence.  Overruled.

p. 36

Objection – form.  Overruled.

p. 36

Objection –  form/foundation/speculation/ assumes facts not in evidence.  Overruled.

p. 37

Objection – speculation.  Overruled.

p. 37

Objection – misstates testimony/assumes facts not in evidence/form/foundation.  Overruled.

p. 38

Objection – form/foundation.  Overruled.
p. 38

Objection –  form/foundation/speculation/ assumes facts not in evidence.  Overruled.
p. 38

Objection –  form/foundation/speculation/ assumes facts not in evidence.  Overruled.

p. 38

Objection –  form/foundation/speculation/ assumes facts not in evidence.  Overruled.

p. 39

Objection – form/foundation/speculation/ assumes facts not in evidence.  Overruled.
II.  Exhibits

We admitted Exhibit 13 – the Pyxis record – into evidence over Neely’s objection.  On February 4, 2008, the Board filed a motion to allow a color copy of Exhibit 13 into evidence.  On February 11, 2008, Neely filed an objection to Exhibit 13, and on February 13, 2008, the Board filed a response.  We affirm our previous ruling that the exhibit is admissible under 
§ 536.070(10).
  We grant the Board’s motion and admit the color copy of Exhibit 13 into the record.

We took the objection to Exhibit 4 with the case.  Exhibit 4 is a certified copy of records concerning Neely from the Missouri Division of Employment Security (“the Division”).  The Board’s witness, the Division’s Chief of Benefits, testified that the documents are true and accurate copies of records maintained by the Division in the regular course of business, and that they were created by someone with knowledge of the information included in them.

Neely argues that the documents were not provided in discovery and that he had no notice of the documents.  The Board admits that it failed to timely provide Exhibit 4 pursuant to either this Commission’s discovery order or Sup. Ct. Rules 57 and 58.  The Board, however, asks 
that if we refuse to admit Exhibit 4 in its entirety, we admit pages 4 and 27-28 as admissions by Neely.  We uphold Neely’s objection.  Exhibit 4 is not admitted.
III.  Motion to Preclude Expert Testimony


On January 22, 2008, Neely filed a motion to preclude the testimony of Mark Smith, RN, who was identified as a non-retained expert for the Board.  Neely’s motion is overruled.
IV.  Cause for Discipline

The Board argues that there is cause for discipline under § 335.066.2:


2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:
*   *   *


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *


(12) Violation of any professional trust or confidence[.]

The Board argues that Neely did two things that are cause for discipline:  (1) removing Diprivan under the names of patients he was not caring for and failing to account for that medication; and (2) giving the Diprivan to his patients when they did not have orders for the drug.
A.  Subdivision (5)

When referring to an occupation, incompetence relates to the failure to use “the actual ability of a person to perform in that occupation.”
  It also refers to a general lack of, or a lack of 
disposition to use, a professional ability.
  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  Dishonesty is a lack of integrity or a disposition to defraud or deceive.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.

1.  Removing and Failing to Account for Diprivan


The Board attempts to prove that Neely withdrew the Diprivan using the Hospital’s Pyxis system records and the inference to be drawn from the fact that discarded Diprivan bottles and syringes containing a milky liquid were found in Neely’s patients’ rooms.
a.  Spoliation

The Board argues that there is proof of its allegations in that bottles of Diprivan and syringes with a milky white substance were found in Neely’s patients’ rooms.  The Board, however, has not admitted any physical evidence of the bottles of Diprivan and syringes.  The Board allowed the Hospital to destroy the bottles and syringes at issue.  There may have been a picture of the destroyed physical evidence, but it was never entered into evidence.


Neely argues that it would be unfair to allow the inference because the Hospital destroyed the evidence at the Board’s direction.  Neely argues that he was prevented from testing the substances and testing the containers for fingerprints.  In our order dated January 15, 2008, we denied Neely’s motion to dismiss for spoliation of evidence, finding that there was nothing to 
indicate fraud or a desire to suppress the truth on the Board’s part.  We stated that we would entertain a motion to apply the doctrine of spoliation at the hearing.

In his brief, Neely again asks us to consider applying the doctrine of spoliation of evidence.  “ ‘Spoliation’ is the destruction or significant alteration of evidence.”
  The destruction of evidence runs counter to the American system of jurisprudence and eviscerates the fundamental notions of fair play and justice that form the foundation of the legal system.  “[S]ince [the doctrine of spoliation] is a harsh rule of evidence, prior to applying it in any given case it should be the burden of the party seeking its benefit to make a prima facie showing that the opponent destroyed the missing [evidence] under circumstances manifesting fraud, deceit or bad faith.”
  There must be some evidence of fraud and desire to suppress the truth.
  Mere negligence is insufficient to warrant the presumption.
  The evidence must have been in the party’s control.
  And the party must have had a duty to preserve the evidence.


Neely alleges that the Board accused him of withdrawing two bottles of the drug Diprivan and administering it to patients on March 13, 2004, and intends to use testimony related to physical evidence in the form of Diprivan bottles and syringes allegedly filled with the drug as circumstantial evidence against him.  Neely further alleges that the Hospital destroyed the actual physical evidence at the direction of and or consent of the Board after it notified the Board of the discovery of the physical evidence about a month after the incident on April 15, 2004.


The Board investigates allegations of misconduct and if warranted brings disciplinary actions before this Commission.  The Board admits that when the Hospital found what it 
considered physical evidence, it called the Board’s investigator.  That investigator acted for the Board when he refused to take possession of the evidence, failed to request that it be preserved in its then current state, and gave the Hospital an instruction to capture the discovery of the evidence by making a report.  That report was incomplete and inadequate in the face of the evidence that it related to.  If properly examined, the bottles could have been linked to the Pyxis system for reference.  The bottles and the syringes may have held fingerprints that could have been recorded and perhaps used as evidence in the case, and the actual substance held in the syringes could have been tested.  The amount if any of substances in the syringes could have been recorded.  The evidence was relevant, substantial and important to the parties in determining if the medication that Neely allegedly pulled from the Pyxis system ended up in the rooms of his patients who the Board and the Hospital allege were harmed by the administration of these potentially deadly medications.


In this case, the Board presented evidence of the bottles and syringes in two affidavits, one deposition, the testimony of two witnesses, and a picture that it failed to get admitted into evidence.  The evidence is clearly significant and heavily relied upon by the Board.  Neely asserts that he was denied an opportunity to examine this evidence that may have ultimately exculpated him.  The Board elicited testimony from two of it witnesses about the bottles and syringes to indicate to this Commission that they contained Diprivan and were found in the rooms of patients that Neely cared for on the night in question.  The Board requested that this Commission make a finding of fact that the bottles and syringes had Diprivan in them based on the witnesses’ testimony.  Nevertheless, the Board argues that the evidence was not expected to play a significant role in Neely’s defense and therefore did not need to be preserved.
  


The Board retorts that it is “absurd” for it to have held the evidence and alleges that it was impractical for the Board to have done so.  In the landmark United States Supreme Court case California vs. Trombetta,
 the Court held that it is not necessary to keep the actual evidence if the physical evidence is preserved through a report.  Ideally, a report relating to the evidence at issue in this case would have included the analysis related to fingerprints, nature of the substance, amount of substance present, and an interview of the individuals with access to the Sharps container.
  The Board failed in its duty to preserve relevant and substantial and significant evidence in any way.


Alternatively, the Board agues that it was not in possession of the evidence and that the sanction for spoliation therefore should not be taken against the Board.  The Hospital called the Board and offered the evidence to it.  The Board refused.  Further, the action of the Board in directing that a report be made about the evidence indicates that it had some control over the evidence.  Its election to delegate the report making function to untrained and unqualified hospital personnel does not relieve it of the responsibility it had to preserve the physical evidence as required by the highest court in our country.  The report related to the evidence was not offered by the Board as evidence at the hearing.  Pictures taken at the Boards direction were offered, but were excluded for lack of foundation.

While we agree that the Board acted improperly, we find that the record is not sufficiently developed to show fraud on its part.  We deny the motion to apply the doctrine of spoliation.
b.  Pyxis Records


We have found cause for discipline based on Pyxis system records where the drug removed was a controlled substance.
  Neely’s arguments in this case are persuasive.  Because Diprivan is not a controlled substance, it is treated differently in the Pyxis system and by the Hospital.

Further, there was no inventory, and no one can testify how many bottles of Diprivan were in the Pyxis system before or after Neely’s shift.  Neely argues that the Board had the burden of proving not just what the Pyxis record showed, but that the records were supported by evidence of actual removal of the drugs.  Unlike our controlled substance cases, the Board can prove that the Pyxis system records show a request or notation to remove Diprivan, but cannot show that any Diprivan was missing.  Smith admitted that the Pyxis records are not necessarily accurate as to the amount of non-controlled medication in a bin or drawer:
Q: . . . So you can’t tell me whether the Pyxis records are accurate or inaccurate with respect to how many bottles were in that unit?
A:  No sir, I can’t.

*   *   *

Q:  All right.  so you can’t say from personal knowledge how many bottles of Diprivan were in the unit that night?

A:  No.

Q:  How many were used?

A:  No.

Q:  You just know that there were two bottles of Diprivan or what appeared to be Diprivan in these Sharps containers, correct?

A:  That’s correct.[
]
Given the above, we do not take the Pyxis system records as conclusive proof that Neely removed the Diprivan.
c.  Board’s Burden of Proof

The Board seeks to discipline Neely for the removal of a non-controlled substance as incompetence, misconduct, gross negligence, fraud, misrepresentation, or dishonesty in the performance of his duties.  We do not apply the doctrine of spoliation.  So there is no inference that the evidence of the bottles of Diprivan and syringes would have been favorable to him.  But even without that – and even allowing for an inference from the presence of the bottles in Neely’s patients’ rooms – the Board has not met its burden of proving that Neely removed Diprivan from the Pyxis system or that the removal of Diprivan without other conduct constitutes grounds for discipline.

We cannot even make a finding of fact that it was Diprivan in the syringes because the milky white substance was not tested.  Neely was not the only person with access to the rooms during his shift, and it is not known when or if the Sharps containers were emptied on March 12.

Neely has been consistent in his statement that he does not remember removing the Diprivan.  We find his testimony credible.


The Board has failed in its burden of proving that Neely withdrew Diprivan using the Hospital’s Pyxis system and did not account for it.  There is no cause for discipline under 
§ 335.066.2(5).
2.  Giving Diprivan to L.C. and L.N.


The Board failed to prove that Neely took the Diprivan from the Pyxis system.  The evidence that Neely administered Diprivan to his patients is even weaker.  The Board attempts to 
prove that Neely gave the Diprivan by showing that the Diprivan bottles and syringes were in those rooms and that both patients were more alert on March 12 than on the morning of March 13.  We have already discussed the issue of the bottles and syringes in the rooms.  This is insufficient to prove that Neely took or administered the Diprivan.

The evidence presented about the patients’ mental states on March 13 was contradictory.  Several nurses testified that L.N. was lethargic and difficult to wake up and that he could not raise his arms or legs.  But L.N.’s GCS score of 15 indicated a normal, non-comatose person.


The Board’s evidence for L.C. is even weaker.  L.C. was described as sedated, groggy and lethargic, but his GCS score was also 15.  The nursing notes for L.C. are more consistent with the GCS score than with the testimony of witnesses given four years after the event.  The nursing note at 0700 states that L.C. was alert and oriented to person, place and time.  The nursing note at 0830 mentions that L.C. was drowsy, but that he was easily aroused.  A nurse testified that LC was “drowsy, but no more than someone else that you would wake up.”

When presented with the effective duration of Diprivan and the GCS scores at 0700 of both patients, the Board’s witness Smith testified:

Q:  In evaluating the medical records that I’ve just put forth before you, you’ve agreed with me that, at least with respect to LN and LC, there is no scientific basis to expect that anything Mr. Neely did at sometime [sic] before six o’clock produced an altered mentation after 0700 because at 0700 it was GCS 15, right?

A:  Yes.

Q:  For both patients?

A:  Based on the information here, that’s true.

Q:  All right.  Now, when you provided your affidavit, you had not had an opportunity to review these medical records, correct?

A:  No,  I had not.

Q:  And you hadn’t had an opportunity to review the discharge summary that indicates all these problems that Mr. LN had prior to coming to the – prior to being in the unit on the 13th, correct?

A:  That’s true.

Q:  And if you had had that information, would it have affected the way you performed the rest of your evaluation?

A:  Yes, sir, it would have.

Q:  And would you have immediately concluded based on that that there was some problem?

A:  Yes, sir.

Q:  But the problem probably wouldn’t have been with Mr. Neely, correct?

A: Based on this information, not with Mr. Neely.

Q:  Okay.  Now, based on that, do you wish to recant any part of your affidavit that you gave?

A:  Based on the information that is provided here, Mr. Neely could not have been responsible for the things that had happened that I witnessed that day when I came in.[
]


The Board argues that Tinsley, the nurse who did the assessment, testified that the GCS score for L.N. was charted in error.  But Tinsley could not be certain that it was a mistake because, at the time of the hearing, he did not remember either patient’s condition.  These events took place four years ago.  Tinsley simply said that the nursing notes would likely be more accurate than the GCS scores or even his affidavit.  Concerning L.C., Tinsley testified:

Q:  What is your memory as to the condition of LC on the morning of March 13, 2004?

A:  My memory is only of the notes that I have, and memory of the patient was a little drowsy, but she was awake enough to ask 
questions, tell me whether she was hurting, if she was short of breath.

Q:  She or he?

A:  He.  I’m sorry.  And everything was fine.  Vital signs were normal.  So other than a little drowsy, I would say she (sic) was doing pretty good that morning.
Q:  Did you have difficulty waking LC up on that morning?

A:  No, I don’t think I did.  She [sic] was drowsy, but no more than someone else that you would wake up.

Q: . . . I’m handing you what has been marked Exhibit 14.  Do you recognize that?

A:  This is the affidavit that I filled out in your presence.

Q:  Okay.  And what does that affidavit say regarding patient LC?

*   *   *

A:  It says, patient LC was also unusually drowsy on the morning of March 13th, 2004.

Q:  Okay.  So is your – what is your testimony today, is it that LC was unusually drowsy?

A:  Well, I would have to say that my testimony would have to say that she [sic] was drowsy, but I would think that if it was – she [sic] was extraordinarily drowsy or something like that, I should have put it in my notes here.[
]

Concerning L.N., Tinsley testified:

Q:  How do you explain a score of 15 and also a note of very lethargic?

A:  Well, I guess I can’t explain the 15 and the very lethargic.  That should have been a little lower with my notes – according to my notes earlier.

Q:  Which is more accurate, your notes or the score?
A:  I would say my notes, because usually on the notes we try to paint a picture of the patient.

Q:  Do you know why you put a score of 15?
A:  No, I don’t.

Q:  Do you remember – what is your current memory of your assessment of patient LN on March 13, 2004?

A:  I can honestly say, my current memory of the patient would be what I have on these pages.[
]
On cross-examination, Tinsley testified:

Q:  Okay.  With regard to LN, you again recorded his GCS at 15, right?
A:  I did.

Q:  On the flowsheet?

A:  I think I made a mistake there.

Q:  Well, and I understand you think you made a mistake, but again, you know how to correct mistakes in charting, correct?

A:  I do.

Q: And you didn’t do that on this record?

A:  I didn’t do that on the record.[
]

On March 13, the nurses did not request drug tests on the patients, did not administer a drug that would have been indicated for overdose, and did not call a doctor or record any medication problem.  There was testimony that it is not easy to sleep in an intensive care unit, and the following testimony explains why Tinsley did not call a doctor:
Q:  Okay.  So it would not be necessarily an odd finding, particularly with somebody who had a history of being obtunded, that they might be a little drowsy in the morning, correct?

A:  Yes.

Q:  So as a result, you didn’t think this was significant enough to notify the doctor on LN?
A:  No.

Q:  And you already testified that with regard to LC, this was just not a problem, correct?

A:  Correct.

Q:  And your GCS scores of 15 were accurate with regard to LC?

A:  Yes.[
]
All of these things call into question the seriousness of the two patients’ problems as assessed at the time – not four years later.

In addition, L.N.’s medical history showed that his mental state on March 13 was not unusual.  L.N. was diagnosed with severe dementia.  A doctor’s progress note dated March 6 reported L.N. to be confused and disoriented, and a progress note on March 8  reported that L.N. “[h]as been drowsy and obtunded.”
  Although there was testimony that L.N. was animated, alert and oriented on March 12, there is also a nursing note on March 12 stating that he was drowsy.  L.N.’s discharge summary states that he was very confused after his cardiac catheterization and that this might have been due to sedation.  The summary refers to several instances of neurological sedation and lethargy.

The Board failed to prove that Neely gave Diprivan to his patients when they did not have orders for the drug.  There is no cause for discipline under § 335.066.2(5).

B.  Subdivision (12)


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  


The Board has failed in its burden of proving that Neely withdrew Diprivan using the Hospital’s Pyxis system and did not account for it, or that Neely gave Diprivan to his patients when they did not have orders for the drug.  There is no cause for discipline under § 335.066.2(12).

Summary


Neely is not subject to discipline under § 335.066.2(5) or (12).

SO ORDERED on April 29, 2008.
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