Before the

Administrative Hearing Commission

State of Missouri

NATIVE WHOLESALE, INC., 
)


)



Petitioner,
)




)


vs.

)
No. 09-0267 RI



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 

We dismiss Native Wholesale, Inc.’s (“Native”) complaint because it was not timely filed.  

Procedure


On February 24, 2009, we received Native’s complaint challenging the Director of Revenue’s (“the Director”) final decisions assessing withholding tax for December 2003 and December 2004.  

On March 26, 2009, the Director filed a motion to dismiss the complaint, stating that Native did not file the appeal in time.  Native filed a response to the motion on April 16, 2009.  
Findings of Fact


1.  On January 22, 2009, the Director mailed final decisions to Native assessing $4,443.70 in withholding tax for December 2003 and $5,083.41 in withholding tax for December 2004.    


2.  On February 17, 2009, Native mailed its complaint challenging the decisions in an envelope addressed to:  

Missouri Department of Revenue

Customer Services Division

P.O. Box 3375

Jefferson City, MO  65105-3375

The Director received the complaint on February 20, 2009, and hand-delivered it to this Commission on February 24, 2009.  The 30th day after January 22, 2009, was Saturday, February 21, 2009.
  The next day that was not a Saturday, Sunday, or legal holiday was February 23, 2009.  
Conclusions of Law


Section 621.050.1 provides that we have jurisdiction to hear a complaint appealing the Director’s decision if the complaint is filed “within thirty days after the decision of the director is placed in the United States mail[.]”  The Director mailed her final decisions on January 22, 2009, as shown by the certified mailing records attached to the Director’s affidavit.  


Section 621.205 provides:  

1.  For the purpose of determining whether documents are filed within the time allowed by law, documents transmitted to the administrative hearing commission by registered mail or certified mail shall be deemed filed with the administrative hearing commission as of the date shown on the United States post office records of such registration or certification and mailing.  If the document is sent by any method other than registered mail or certified mail, the administrative hearing commission shall deem it to be filed on the date the administrative hearing commission receives it.  

2.  When the last day prescribed for performing any act prescribed by this chapter or chapter 536, RSMo, or the commission, falls on a Saturday, Sunday, or a legal holiday in 
this state, the performance of such act shall be timely if it is performed on the next succeeding day which is not a Saturday, Sunday, or legal holiday.  

“Transmit” means “to send or convey from one person or place to another : FORWARD[.]”
  Native did not transmit its complaint by certified mail to this Commission; it transmitted the complaint by certified mail to the Director.  This Commission is a neutral, independent agency.  Although we encourage agencies to forward documents that should have been sent to us, they are under no legal duty to do so.  Because the complaint was not transmitted by certified mail to us, it was not filed until we received it on February 24, 2009.  The 30th day after January 22, 2009, was Saturday, February 21, 2009.  The next day that was not a Saturday, Sunday, or legal holiday was February 23, 2009.  The filing on February 24, 2009, was not timely.  


Native argues that any delay in the arrival of its complaint is due to excusable neglect.  However, when the jurisdiction of a tribunal such as this Commission exists only under certain conditions or depends upon a particular mode of application, the tribunal may not act until the required conditions occur or a party properly invokes its power.
  “Failure to comply with statutory time for appeal in an administrative proceeding results in a lapse of jurisdiction and loss of [the] right of appeal.”
  This Commission cannot determine claims filed outside the statutory time limit.
  As a legislative creation, this Commission has only such jurisdiction as is conferred upon it by statute.
  Neither the Director nor this Commission may change the law.


Therefore, we grant the Director’s motion and dismiss the complaint.


SO ORDERED on May 12, 2009.  


______________________________


JOHN J. KOPP


Commissioner
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