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DECISION


Cecile M. Nagel is subject to discipline for failing to respond to the State Board of Chiropractic Examiners’ (Board) requests for information and for failing to provide documentation of her continuing education (CE) credits.

Procedure


On February 13, 2004, the Board filed a complaint seeking to discipline Nagel.  Nagel was served a copy of the complaint on March 4, 2004, but he did not file a response.  On April 21, 2004, the Board filed a motion for determination by default, or in the alternative, for summary determination.  Pursuant to § 536.073.3,
 our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if the Board establishes facts that (a) Nagel does not dispute 

and (b) entitle the Board to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


On May 5, 2004, we held a telephone conference with the parties on the motion.  We find that the following facts are undisputed.

Findings of Fact

1. Nagel is licensed as a chiropractic physician.  Her license is, and was at all relevant times, current and active.

2. The Board requires 24 hours of CE credit per year, with 4 hours in diagnostic imaging, 4 hours in differential or physical diagnosis or both, 4 hours in emergency procedures, boundary training, Human Immunodeficiency Virus (HIV) or infectious diseases, and 12 hours in general subjects.

3. In February 2002, Loree V. Kessler, the Board’s Executive Director, conducted audits of over 100 licensees, including Nagel, to verify CE credits.

4. By letter dated September 27, 2002, the Board requested that Nagel complete an auditing form and return it with verification of CE hours for the 2001 reporting period (January 1, 2001, to December 31, 2001).  The letter stated that Nagel’s response must be postmarked “within 30 days of the receipt of this letter.”

5. Nagel did not respond to the Board’s audit request within 30 days.

6. By letter dated November 5, 2002, the Board sent by certified mail another request for the form and verification.  The letter stated that the response must be postmarked no later than November 27, 2002.

7. By letter dated November 13, 2002, Nagel wrote to the Board admitting that she had been unable to complete her CE courses, but stating that she would fax evidence of some CE hours to the Board.

8. By letter dated April 18, 2003, the Board informed Nagel that it had not received verification of any CE hours.  The letter stated that Nagel must respond in writing within 30 days of the date of the letter or face potential disciplinary action.

9. On or about May 28, 2003, Nagel provided documentation of 12 “general” CE credit hours through self-study for 2001.  She provided no documentation of having taken 12 didactic hours in the specific practice areas.

Conclusions of Law 


We have jurisdiction to hear this complaint.  Section 621.145.  The Board has the burden of proving that Nagel has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989). 

Failure to File Answer


The Board asserts that Nagel is in default for failing to file an answer, as required by Regulation 1 CSR 15-3.380(1), and that she should thus be deemed to have:  (1) admitted the facts in the complaint, (2) defaulted on the issues set forth in the complaint, or (3) waived any defense to the complaint.  Regulation 1 CSR 15-3.380(7)(C).  Although those remedies are available when a party fails to file an answer, this Commission is reluctant to impose such remedies against parties who are without counsel, and we decline to do so particularly since she requested and participated in a phone hearing.

Other Evidence in Support of Summary Determination


The Board attached Kessler’s affidavit to its motion for summary determination.  We consider these, as well as statements made during the telephone conference, in making our determination.


The Board argues that there is cause for discipline under § 331.060, which states:


2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered his certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter;


(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter;

*   *   *


(18) Engaging in unprofessional or improper conduct in the practice of chiropractic[.]

The Board argues that Nagel violated 4 CSR 70-2.080, which provides:

(2) The required number of annual continuing education hours shall be twenty-four (24) – with four (4) hours in diagnostic imaging, four (4) hours in differential or physical diagnosis, or both, and four (4) hours in emergency procedures, boundary training, Human Immunodeficiency Virus (HIV) or infectious diseases and twelve (12) hours of general subjects of the doctor’s choice.

*   *   *

(7) Each licensee shall maintain full and complete records of all C.E. credits earned for the two (2) previous reporting periods in addition to the current reporting period.  Formal C.E. credit hours shall be documented by the sponsor of the approved continuing education program and provided to the licensee within thirty (30) days from the date of the program.  The licensee is responsible for maintaining that record of attendance as set forth in 4 CSR 70-2.081(6) . . . .  The board may conduct an audit of licensees to 

verify compliance with the continuing education requirement.  Licensees shall assist the board in its audit by providing timely and complete responses to the board’s inquiries.  A response is considered timely if received in the board office within thirty (30) days of a written request by the board for such information.

*   *   *

(19) Violation of any provision of this rule shall be deemed by the board to constitute misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional conduct in the performance of the functions or duties of a chiropractic physician depending on the licensee’s conduct. . . .


Nagel admitted that she did not provide timely responses to the Board’s requests for information about her CE credit as required under 4 CSR 70-2.080(7).  Therefore, we find cause for discipline under § 331.060.2(6) for violating that regulation.


Incompetence is a general lack of, or a lack of disposition to use, a professional ability.  Forbes v. Missouri Real Estate Comm’n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Misconduct is the intentional commission of a wrongful act.  Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900 (Mo. App., W.D. 2001).  Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.  Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).


Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud 

or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY  333 (10th ed. 1993).  Misrepresentation is falsehood or untruth made with the intent and purpose of deceit.  Id. at 744.


Nagel admits that she intentionally failed to report her CE hours for 2001 and failed to respond to the Board’s requests.  Reporting to the Board is a function or duty of her profession.  We find cause for discipline under § 331.060.2(5) for misconduct.  Intent and indifference are mutually exclusive.  Nagel did not act with mere indifference, and we conclude that she is not subject to discipline for gross negligence.  The facts do not show that Nagel was incompetent or that she was dishonest, committed fraud, or made a misrepresentation.


The Board’s Regulation 4 CSR 70-2.080(19) provides that violating the rule regarding documentation of CE hours and responding to the Board’s inquiries is “unprofessional conduct in the performance of the functions or duties of a chiropractic physician depending on the licensee’s conduct.”  However, the “practice of chiropractic” is defined at § 331.010 as follows:


1.  The “practice of chiropractic” is defined as the science and art of examination, diagnosis, adjustment, manipulation and treatment of malpositioned articulations and structures of the body, both in inpatient and outpatient settings.  The adjustment, manipulation, or treatment shall be directed toward restoring and maintaining the normal neuromuscular and musculoskeletal function and health.  It shall not include the use of operative surgery, obstetrics, osteopathy, podiatry, nor the administration or prescribing of any drug or medicine nor the practice of medicine.  The practice of chiropractic is declared not to be the practice of medicine and operative surgery or osteopathy within the meaning of chapter 334, RSMo, and not subject to the provisions of the chapter.


2.  A licensed chiropractor may practice chiropractic as defined in subsection 1 of this section by those methods commonly taught in any chiropractic college recognized and approved by the board.


3.  Chiropractors may advise and instruct patients in all matters pertaining to hygiene, nutrition, and sanitary measures as taught in any chiropractic college recognized and approved by the board.


This statute does not include documenting or reporting requirements, and the Board cannot change the statutory definition.  The Board may prescribe by rule that documenting CE and responding to its inquiries are part of a chiropractor’s professional duties, but it may not change, by rule, the statutory definition of the “practice of chiropractic.”  We find no cause for discipline under § 331.060.2(18) for unprofessional or improper conduct in the practice of chiropractic.

Extenuating Circumstances


Nagel asks us to consider that she was under considerable personal strain at the time of the Board’s requests.  This  Commission merely decides whether there is cause under the law for discipline.  The Board decides the level of discipline to impose, and Nagel may present evidence to the Board and argue for mitigation.

Summary


We find cause for discipline under § 331.060.2(5) and (6), but not under § 331.060.2(18).  We cancel the hearing.


SO ORDERED on June 23, 2004.



________________________________



JOHN J. KOPP



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri.
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