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State of Missouri
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)




)
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)
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)

MISSOURI ETHICS COMMISSION,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On October 18, 2001, Patrick A. Naeger filed a petition appealing the $600 late filing fee assessed by the Missouri Ethics Commission (Ethics) on October 11, 2001, for the untimely filing of a campaign finance disclosure report (report).  


On February 22, 2002, Ethics filed a motion for summary determination with supporting exhibits.  We will grant the motion if Ethics establishes facts that (a) Naeger does not dispute and (b) entitle Ethics to a favorable decision.  1 CSR 15-3.450(4)(C); ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp, 854 S.W.2d 371, 380-82 (Mo. banc 1993).
We gave Naeger until March 18, 2002, to file a response to the motion, but he did not respond.  Therefore, we conclude that Naeger does not dispute the following facts.  

Findings of Fact

1. Naeger was a candidate for state representative in the primary election on August 8, 2000.

2. Naeger formed a candidate committee by filing a statement of committee organization with Ethics on January 4, 1999.  

3. By July 31, 2000, eight days before the election, Naeger had not filed the campaign finance disclosure report due to be filed with Ethics by that date.

4. On August 7, 2000, Naeger’s report arrived at Ethics’ office by mail.  It was postmarked August 1, 2000.  

5. On October 11, 2001, Ethics assessed Naeger a late filing fee of $600.  

Conclusions of Law


We have jurisdiction to hear the petition.  Section 105.963.4.
  Ethics has the burden of proof.  Heidebur v. Parker, 505 S.W.2d 440, 444 (Mo. App., St.L.D. 1974).


Section 130.041.1 required Naeger to file a disclosure report of receipts and expenditures with “the appropriate officer designated in section 130.026 at the times and for the periods prescribed in section 130.046.”  The “appropriate officer” in the case of a candidate for state representative is the Ethics Commission and the election authority for the candidate’s place of residence.  Section 130.026.2(2).  Section 130.046.1(1) required that a disclosure report be filed not later than the eighth day before an election.  Therefore, the report was due no later than 

July 31, 2000.  


Section 130.046.8 provides in part:

Disclosure reports shall be filed with the appropriate officer not later than 5:00 p.m. prevailing local time of the day designated for the filing of the report and a report postmarked not later than midnight of the day previous to the day designated for filing the report shall be deemed to have been filed in a timely manner.

Naeger did not meet the statutory deadline.  The postmark exception does not apply because the report was not postmarked on or before the day previous to the day designated for filing.  

A document is normally “filed” the day the proper official receives it.  Morant v. State, 783 S.W.2d 139, 140 (Mo. App., E.D. 1989).   The report was filed when Ethics received it on August 7, 2000.


Section 105.963.2(1) sets the amount of the late filing fee:  


Any candidate for state or local office who fails to file a campaign disclosure report required pursuant to subdivision (1) of subsection 1 of section 130.046, RSMo, other than a report required to be filed with a local election authority as provided by section 130.026, RSMo, shall be assessed by the executive director a late filing fee of one hundred dollars for each day that the report is not filed, until the first day after the date of the election.  After such election date, the amount of such late filing fee shall accrue at the rate of ten dollars per day that such report remains unfiled, except as provided in subdivision (2) of this subsection. 

(Emphasis added.)  The late filing fee applies for each day that the report was not filed.  Our findings show that the report was not filed for six days until it was filed on August 7.  Therefore, the late filing fee is $600.  


Naeger asserts in his petition that the late filing fee should be reduced to $400 because it was highly probable that the report was available on Saturday, August 5, when Ethics was not open for business.  However, the exhibits in support of the motion for summary determination establish that Ethics actually received the report on Monday, August 7, 2000.  The report was not filed until the day Ethics received it. 

Summary


We conclude that Naeger is liable for a late filing fee of $600.  We cancel the hearing. 


SO ORDERED on April 1, 2002.




________________________________




KAREN A. WINN








Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.
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