Before the

Administrative Hearing Commission

State of Missouri

MUSIC CITY CENTRE MANAGEMENT,
)

LLC, 

)



)



Petitioner,
)




)


vs.

)

No. 07-0225 RS



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Music City Centre Management, LLC (“Music City”) is not subject to sales tax on its sales of tickets and admission rights to distributors.  These sales were for resale.  Music City is entitled to a refund of $83,113, plus interest. 
Procedure


Music City filed a complaint on February 16, 2007, challenging the Director of Revenue’s (“the Director”) final decisions denying its refund claims for April through September 2003.  We opened the case as Case No. 07-0225 RS.  On April 9, 2007, Music City appealed the Director’s final decision denying its refund claim for October 2003 through December 2005.  On May 14, 2007, we issued an order consolidating the cases as Case No. 07-0225 RS.    


On February 22, 2008, the parties filed a joint stipulation of facts.  Kenneth N. Hall, with Reece Moore Pendergraft LLP, represents Music City.  Legal Counsel Amy Bartolomucci represents the Director.  


The matter became ready for our decision on May 13, 2008, when Music City filed the last written argument.   

Findings of Fact

1. Music City is, and was during all relevant times, a limited liability company in good standing under the laws of the State of Missouri and qualified to do business in the state of Missouri.  The principal office of Music City is located at 1835 W. Highway 76, Branson, Missouri.  
2. During the calendar tax years 2003, 2004, and 2005, Music City produced and promoted live entertainment attractions at the Music City Centre (“the theater”), which is located in Branson, Missouri.
3. During the tax periods in question, Music City marketed tickets (individually, a “ticket” or collectively, “the tickets”) to its theater attractions through contractual arrangements (individually, an “FIT contract” or collectively, the “FIT contracts”) with Branson-based businesses (individually, an “FIT” or collectively, “the FITs”).  
4. Under FIT contracts used in 2004 and 2005, FITs are referred to as “consignees.”
  The standard contract used in 2005 states:  

It is expressly understood that Consignee is not an employee or agent of DSP [David Sandy Productions] or Music City Centre.  Furthermore, both parties agree that Consignee is purchasing tickets for the purpose of resale.[
]  

5. Under the FIT contracts, Music City offered discounted ticket rates to the FITs.  For example, Music City’s box office rate for the Haygoods’ show in 2004 was $27.87, and the FIT rate was $13.50. 
6. The tickets were either pre-paid by an FIT or, alternatively, Music City sent the FIT a monthly invoice for all tickets purchased by the FIT during the preceding month.  The payment made by the FIT to Music City was based on the discounted FIT rate. 
7. The tickets were not used by the FIT or its employees, but were sold to the FIT’s customers (“the customers”).  
8. The consideration given by the customers consisted of one of the following scenarios: 

(a) Cash Sales.  The FIT receives cash from the customer.  For example, the FIT pays $13.50 to Music City for an adult ticket to the theater.  The FIT then charges the customer $27.87, payable in cash.  These customer transactions are hereinafter referred to as “cash sales.”  The price paid by each customer in cash sales transactions typically equaled the same amount charged by Music City at its box office, which included sales tax. 

(b)  Timeshare Companies.  Some FITs are timeshare companies.  FITs that are timeshare companies typically engage in one of two types of customer transactions. 

(i) First, timeshare companies operate as a concierge for their existing timeshare customer base, whereby the FIT sells the tickets in cash sales transactions, as described above. 

(ii) Second, timeshare companies transfer, without charge, the ticket to a customer, in exchange for the customer taking a timeshare sales tour. 

(c) Bundling.  FITs purchase a discounted ticket and then package or bundle the ticket with other products such as a discounted meal at a restaurant and two nights’ lodging at a hotel and offer that package for sale at a single price to a customer, payable in cash by the customer. 

9. Each FIT determines the amount and type of consideration given by each customer for a ticket.  
10. Although some FITs have the ability to print a ticket the same as that issued by Music City’s theater box office, the FIT contracts authorize the FIT to issue ticket vouchers (“a voucher”) to a customer. 
11. The voucher system is used because most FITs cannot directly access Music City’s computerized box office ticketing system and print Music City’s box office ticket.  
12. Upon the FIT’s sale of a ticket to a customer by way of a voucher, (a) the customer would pay the FIT the FIT’s required price, and (b) the FIT would make a reservation with Music City, verifying a specific date, show time and seating.  Thereafter, the customer would travel to Music City’s theater and use the voucher to gain entrance to the theater attraction and view the production.  
13.  Subject to the standard cancellation policy, once the reservation was made by the FIT, the FIT was obligated to pay Music City for the ticket, even if the customer failed to attend the theater production.  
14. Music City has the same standard cancellation policy for FITs as it does for a regular customer.  A regular customer may contact Music City directly to reserve a ticket and has the right to cancel the reservation, without charge, so long as the cancellation occurs at least two hours prior to show time.  
15. Any refunds owed to customers for cancellations are handled by the FIT and not by Music City.  The customer must request and obtain a refund directly from the FIT, as opposed to obtaining a refund from Music City.  
16. During the calendar tax years 2003, 2004, and 2005, Music City reported the gross amounts received from FITs, less the inclusive sales tax amounts, as gross taxable amounts and remitted the sales tax on the gross taxable amounts. 
17. On or about July 27, 2006, Music City timely filed a refund claim with respect to sales tax paid on gross amounts received from FITs for the filing period of April 2003 through June 2003.  Additionally, on or about October 25, 2006, Music City timely filed a refund claim with respect to sales tax paid on gross amounts received from FITs for the filing period of July 2003 through September 2003.  Additionally, on or about December 27, 2006, Music City timely filed a refund claim with respect to sales tax paid on gross amounts received from FITs for the filing period of October 2003 through December 2005.  In all cases, the basis of the refund claims, as alleged by Music City, was that the sale of tickets to FITs did not constitute retail sales and were thus excluded from sales tax.  Music City calculated the refunds as follows:  

Amended
Amended


Period
Gross Sales
FIT Sales
Gross Sales
Net Tax Due
Refund

June 2003
$587,614.29
$39,646.92
$547,967.37
$40,141.35
$2,904.34
Sept. 2003
$685,920.14
$53,847.34
$632,072.80
$46,302.49
$3,944.59

Dec. 2003
$830,629.19
$72,496.79
$758,132.40
$55,536.99
$5,310.75
March 2004
$255,443.03
$12,175.01
$243,268.02
$17,820.60
$891.88
June 2004
$875,436.52
$115,165.98
$760,270.54
$55,693.62
$8,436.48
Sept. 2004
$714,389.29
$141,632.86
$572,756.43
$41,957.27
$10,375.32
Dec. 2004
$1,108,868.73
$128,836.95
$980,031.78
$71,792.23
$9,437.95
March 2005
$225,406.17
$26,029.42
$199,376.75
$14,605.34
$1,906.78
April 2005
$323,802.71
$45,835.06
$277,967.65
$20,362.52
$3,357.64
May 2005
$404,005.75
$56,054.25
$347,951.50
$25,489.19
$4,106.25
June 2005
$362,173.84
$66,656.97
$295,516.87
$21,648.09
$4,882.95
July 2005
$489,412.88
$73,559.33
$415,853.55
$30,463.35
$5,388.59
Aug. 2005
$391,670.37
$63,983.62
$327,686.75
$24,004.69
$4,687.12
Sept. 2005
$366,221.32
$56,177.69
$310,043.63
$22,712.25
$4,115.29
Oct. 2005
$346,006.34
$64,100.31
$281,906.03
$20,651.03
$4,695.66
Nov. 2005
$551,839.23
$70,397.50
$481,441.73
$35,268.01
$5,156.99
Dec. 2005
$338,833.41
$47,975.25
$290,858.16
$21,306.81
$3,514.42
TOTAL
$7,254,772.91
$895,920.50
$6,358,852.41
$465,817.73
$83,113.00
18. The Director issued final decisions to Music City on January 5, 2007, for the 
July 27, 2006, refund claim and the October 25, 2006, refund claim.  Additionally, the Director issued a final decision on February 26, 2007, for the December 27, 2006, refund claim.    
Conclusions of Law

This Commission has jurisdiction over appeals from the Director’s final decisions.
  Music City has the burden to prove that it is entitled to a refund.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  


When interpreting a statute, our primary goal is to determine the intent of the legislature from the language used and give effect to that intent, if possible.
  Tax statutes are to be strictly construed in favor of the taxpayer and against the taxing authority.
  
Section 144.020.1 provides in part:  

A tax is hereby levied and imposed upon all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail in this state.  The rate of tax shall be as follows:  

*   *   * 

(2) A tax equivalent to four percent of the amount paid for admission and seating accommodations, or fees paid to, or in any place of amusement, entertainment or recreation, games and athletic events[.
]

I.  Amounts Paid in or to a Place of Amusement or Entertainment
Among the categories that the statute lists as “taxable service at retail,” subsection (2) includes a tax rate of “four percent of the amount paid for admission and seating accommodation, or fees paid to, or in any place of amusement [or] entertainment[.]”  
The parties agree that no sale of tangible personal property, which would be subject to the sales tax provisions of § 144.020.1(1), is at issue here.  The ticket for admission to a place of amusement or entertainment, though it may often be evidenced by a tangible piece of paper, represents the customer’s intangible right to enter the theater.
  The amount paid for a show “admission and seating” is for a “taxable service” irrespective of whether a ticket is printed or delivered. 
In numerous cases, the Missouri Supreme Court has held fees taxable under 
§ 144.020.1(2).
  The Court has held:  “To find a transaction taxable under this provision ‘two elements are essential, – that there be fees or charges and that they be paid in or to a place of amusement [entertainment or recreation.]”
  The parties agree that Music City operates a place of entertainment and amusement, and there is no dispute that box office receipts for Music City’s 
shows are therefore taxable.  The “amounts paid for admission” at issue in this case are the amounts that the FITs paid directly to Music City; the amounts that customers paid to the FITs are not directly at issue in this proceeding.  
II.  Resale or Agency Contract 
Music City argues that the transactions between Music City and the FITs are not subject to sales tax because the statutory “sale for resale” provision excludes them from tax.  Section 144.010(10) defines a “sale at retail” as “any transfer made by any person engaged in business as defined herein of the ownership of, or title to, tangible personal property to the purchaser, for use or consumption and not for resale in any form as tangible personal property, for a valuable consideration[.]”
    

Music City relies on Kansas City Power and Light Co. v. Director of Revenue (“KCP&L”).
  In that case, the Court held that a hotel was not subject to sales tax on electricity used in customer spaces because the electricity was sold to the hotel for resale to its customers.    The Court relied on a provision in the definition “sale at retail,” found in 144.010.1(10):

Where necessary to conform to the context of sections 144.010 to 144.525 and the tax imposed thereby, the term “sale at retail” shall be construed to embrace:

*   *   * 

(b) Sales of electricity, electrical current, water and gas, natural or artificial, to domestic, commercial or industrial consumers[.]

Section 144.010.1(10) incorporates into the definition of “sale at retail” taxable services that are enumerated in § 144.020.1.  The Court held that § 144.010.1(10) thus “make[s] it clear 
that sales of electricity can qualify as sales at retail even though electricity is not tangible personal property.”
  The Court quoted the resale exclusion set forth in the first sentence of 

§ 144.010(10), and stated:
  
Accordingly, under section 144.010.1(10), only transfers of property for use or consumption by the buyer, and not for resale, constitute “sales at retail.” . . .  In other words, if a person purchases a tangible or intangible product in order to sell it to another, the purchase is not subject to sales tax.  As this Court explained the rule in Westwood Country Club v. Director of Revenue, 6 S.W.3d 885 (Mo. banc 1999), “[t]he sale for resale exclusion is derived from the text of the statutory definition of ‘sale at retail’ . . . A ‘sale at retail,’ which is by this definition a sale ‘not for resale,’ is subject to tax under section 144.020.1 . . . , and by implication, a sale for resale is excluded from tax.”  Id. at 889-90.  This means that, “[t]o determine whether there has been a resale, a court must find that there has been (1) a transfer, barter, or exchange (2) of the title or ownership of tangible personal property or the right to use, store, or consume the same (3) for consideration paid.”  Kansas City Royals Baseball Corp. v. Director of Revenue, 32 S.W.3d 560, 562 (Mo. banc 2000), citing, Sec. 144.605(7), RSMo 1994; Aladdin’s Castle, Inc. v. Dir. of Revenue, 916 S.W.2d 196, 198 (Mo. banc 1996).  
The Court in KCP&L established that an intangible product may qualify for the resale exclusion.  Section 144.010.1(10), upon which the Court relied in KCP&L, also contains specific language that is applicable to the case before us.  The statute provides:

Where necessary to conform to the context of sections 144.010 to 144.525 and the tax imposed thereby, the term “sale at retail” shall be construed to embrace:

(a) Sales of admission tickets, cash admissions, charges and fees to or in places of amusement, entertainment and recreation, games and athletic events[.]
Music City argues that we must apply the analysis of KCP&L to the fees paid to its place of amusement or entertainment, and that it sold the intangible ticket rights to the FITs for resale.    
We agree with Music City that the analysis of KCP&L applies to the fees paid to Music City by the FITs.
In response, the Director argues that the resale exclusion does not apply because the FITs are selling agents for Music City and there is no sale and resale of the tickets.  The Director suggests that because the FITs are agents for Music City, there is no sale between Music City and the FITs, and the sale by the FITs is essentially a sale by Music City.  The Director cites this Commission’s decision in Nelson d/b/a Tom Thumb Amusements v. Director of Revenue.
  Nelson operated a traveling carnival with amusement rides and contracted with various charitable, social, and fraternal organizations to provide carnival rides at their events.  The tickets for the carnival rides bore Tom Thumb’s name and not the name of the organizations sponsoring the events.  The organizations marketed advance tickets for the rides and continued to market tickets for rides throughout the duration of the events.  Nelson and the organizations each took a percentage of the receipts from ticket sales for the rides, but no one collected sales tax.  The Director conducted an audit and assessed sales tax against Nelson.  This Commission held that Nelson was liable for uncollected sales tax on ticket sales because it was the seller of the tickets, and the organizations were merely acting as agents.  This Commission stated that Nelson received valuable consideration for the sale of the carnival ride tickets, which gave Nelson the rights to all ticket sale proceeds, subject to the share due to the organizations.  
The Director argues that under this Commission’s ruling in Nelson, the FITs are selling agents for Music City, thus Music City must collect and remit sales tax on the sales of tickets and admission rights to the FITs.  However, Nelson is distinguishable.  The issue of resale was neither raised nor argued in that case.  In the present case, Music City paid sales tax on its ticket 
sales to FITs, but now claims that it is entitled to a refund because the resale exclusion is applicable.  We must address the resale issue presented in this case.   
The question of whether Music City and the FITs have created an agency relationship under Missouri law must be evaluated in light of the stipulated facts in this proceeding.  The Missouri Supreme Court has identified the attributes of agency:
  

There are three attributes of agency.  First, “[a]n agent . . . holds a power to alter legal relations between the principal and third persons and between the principal and himself.”  Restatement (Second) Agency § 12.  Second, “[a]n agent is a fiduciary with respect to matters within the scope of his agency.”  Id. §13.  Third, the “principal has the right to control the conduct of the agent with respect to matters entrusted to him.”  Id. § 14.  The absence of any one of the three elements of agency defeats a claim that agency exists.   
The FIT contracts in 2004 and 2005 described the FITs as consignees.  “The term ‘consignment,’ used in a commercial sense, ordinarily implies an agency, and denotes that property is committed to the consignee for care or sale.”
  In isolation, a fair reading of the 2004 standard contract may be understood to form a principal-agent relationship.  However, the standard FIT contract in 2005 states that “[i]t is expressly understood that Consignee is not an employee or agent of DSP or Music City Centre.  Furthermore, both parties agree that the Consignee is purchasing tickets for the purpose of resale.”
  Typically, we look to the contract to determine the intent of the parties to the contract.
  Further, in this matter, the parties stipulated that the FITs would either pre-pay or pay monthly for all tickets “purchased by the FIT.”
  The parties have thus stipulated that the tickets were sold by Music City to the FITs.  A sale between Music City and the FITs is not consistent with a principal-agent relationship.  
 
The Missouri Supreme Court has held that there are three elements to a resale:  (1) a transfer, barter, or exchange (2) of the title or ownership of tangible personal property or the right to use, store, or consume the same (3) for consideration paid.
  Although this definition of “resale” pertains to tangible personal property, the Court concluded in KCP&L that an intangible product may also qualify under the resale exclusion.
 
Under these statutes, the issue is whether there was a sale and resale of the intangible ticket rights.  Since Music City is selling the admission rights to the FITs for several different purposes, which may or may not be known to Music City at the time of the transaction, each of the possible circumstances must be evaluated to determine if the admission rights were sold to the FITs for resale.  

A.  Cash Sales

Tickets were either pre-paid by the FITs, or Music City sent the FIT a monthly invoice for all tickets purchased by the FIT during the preceding month.  Although some FITs had the ability to print a ticket the same as that issued by Music City’s theater box office, the FIT contracts authorized the FIT to issue ticket vouchers to a customer.  Each FIT determined the amount and type of consideration given by each customer for a ticket.  Upon the FIT’s sale of a ticket to a customer by way of a voucher, the customer would pay the FIT the FIT’s required price, and the FIT would make a reservation with Music City, verifying a specific date, show time, and seating.  The consideration given in cash transactions was straightforward:  the FIT paid Music City for the right to enter the theater, and the FIT then charged the customer for a ticket.  
The Director argues that there was no “transfer” at all because Music City did not transfer tickets to the FITs.  The Director also argues that there was no transfer of title or ownership to the FITs because the FITs were not allowed to use the tickets.  However, in this case we are dealing with an intangible right rather than a transfer of tangible personal property.  Section 144.010.1(9) includes services such as amusement and entertainment within the definition of a “sale.”  KCP&L also recognizes that an intangible right may be transferred.  As we have already stated, the parties stipulated that the FITs purchased tickets from Music City.  We agree that the facts demonstrate the legal elements of a sale from Music City to the FITs:  Music City 
(1) transfers to the FIT (2) the intangible right to enter its place of amusement and entertainment, (3) in exchange for valuable consideration.  This is a sale.
  The parties further stipulated that the tickets “were sold to customers” by the FITs.
  We agree that the FIT (1) transfers to its customer (2) the intangible right to enter the place of amusement and entertainment, (3) in exchange for valuable consideration.  This is a resale.  
It is not clear whether the 2005 contract attached to the parties’ stipulation of fact was used for cash sales.  However, the contract expressly states that the FIT was purchasing the tickets “for the purpose of resale,” and this is consistent with our legal analysis of the cash sales.  The theater admission is sold by Music City to the FITs for the express purpose of resale to customers, and the transaction between Music City and the FITs is not subject to sales tax. 
B  Timeshare Companies’ Sales
The parties stipulated that FITs that are timeshare companies typically engaged in two types of customer transactions.  In the first type of transaction, the timeshare companies operated as a concierge for their existing timeshare customer base, whereby the FIT sold the tickets as in 
the cash sales transactions.  Because these sales are the same as the cash transactions, the sales tax consequences are the same:  the show admission was sold by Music City to the FITs for the express purpose of resale to customers, and the transaction between Music City and the FITs is not subject to sales tax. 
In the other type of transaction involving timeshare companies, the timeshare companies transferred, without charge, a ticket to the customer, in exchange for the customer taking a timeshare sales tour.  This transfer to the FIT of the intangible right to enter Music City’s place of amusement and entertainment, with the express purpose of being transferred to a customer without charge, is still being resold at retail, because the consideration required in exchange for the ticket is a timeshare sales tour.  The transaction between Music City and the FITs is not subject to sales tax.  
C.  Bundling

In the bundling transactions, the FITs purchased discounted tickets and then packaged or bundled the tickets with other products such as a discounted meal or two nights’ lodging.  The FITs offered the entertainment or vacation package for sale at a single price to a customer, payable in cash by the customer.  The tickets were bundled with other services that are subject to sales tax.
  An item may qualify for the resale exclusion even though it is bundled with other products being sold.
  Music City’s transfer of tickets to the FITs, even though the tickets are later bundled with other components of a package, is for resale and is therefore not subject to sales tax.  
III.  The Director’s Policy Argument

In construing the resale exclusion, the Missouri Supreme Court has stated that “[t]he purpose of Missouri’s sales tax system is to tax property once and not at various stages in the stream of commerce[.]”
  The Director asserts that Music City has collected and remitted sales tax on the FIT rate instead of the box office rate on the tickets it sells through FITs, and that the Director has not assessed Music City for the full box office rate.  There is no evidence that the FITs remitted any sales tax to the Director, even though some FITs charged their customers a rate that included sales tax.  The Director argues that taxation will be completely avoided if we grant the refund claim.    

The issue presented in this case is whether the resale exclusion applies to Music City’s sales to the FITs.  As in KCP&L, § 144.010.1(10) specifically applies the resale exclusion to the service.
  The General Assembly formulates tax policy when it enacts the statutes.  This Commission does not set policy, but applies existing law to the facts.
  We must apply the statutes as written.
  

We also recognize the language of § 144.020.1(2) stating that “the amount paid for admission and seating accommodations, or fees paid to, or in any place of amusement [or] entertainment”
 are subject to sales tax.  However, taxing statutes are to be strictly construed in 
favor of the taxpayer and against the taxing authority when any ambiguity exists.
  Music City’s receipts from the FITs are excluded from sales tax as sales for resale.   
IV.  Refund Amount and Interest
 The Director has offered no evidence to refute Music City’s calculation of the refund amount.  Therefore, Music City is entitled to a refund of $83,113, plus interest.
  
Summary


Music City is entitled to a refund of sales tax paid on its sales to FITs, plus interest.      

SO ORDERED on July 25, 2008.



________________________________



DOUGLAS M. OMMEN 



Commissioner
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