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)




)
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)

DECISION 


We grant the State Board of Nursing’s (“Board”) motion for summary decision.  Dawn Murry’s license as a licensed practical nurse (“LPN”) is subject to discipline because Murry threw patients’ medications in a trash can that she should have administered to patients in her care.
Procedure


The Board filed a complaint on February 5, 2010, seeking this Commission’s determination that cause exists to discipline Murry’s LPN license.  Murry filed her answer on March 20, 2010, and admitted the allegations in the Board’s complaint.


The Board filed its motion for summary decision on July 1, 2010.  We gave Murry until July 15, 2010, to respond, but she did not respond.
Findings of Fact

1. Murry was licensed as an LPN.  Her license was first issued on January 26, 2005, and it lapsed on May 31, 2010.
2. Murry was employed as a nurse at Meyer Care Center (“Meyer”), a long-term care facility in Higginsville, Missouri, at all relevant times.

3. On September 23, 2007, Murry began a 12-hour shift at 6:00 p.m.
4. On the night of September 23, 2007, while on duty at Meyer, Murry failed to administer medications to at least 13 residents.  Instead, she threw the medications in the facility’s trash can.

5. After throwing out the medications, Murry falsely documented in each resident’s medication administration record that she administered the medications as ordered.

6. The next morning, another nurse discovered the medications in the trash can.  These medications were identified as the medications that should have been administered the previous night to Murry’s patients.

7. The director of nursing confronted Murry about the medications found in the trash can.  Murry denied having thrown the medications in the trash can and refused to discuss the incident.

8. Upon being informed that she was the only person with keys to access the medications, Murry admitted her conduct the previous night and blamed her actions on frustration and stress.
9. On January 8, 2009, Murry was placed on the Department of Health and Senior Services’ (“DHSS”) employee disqualification list for a period of three years due to the aforementioned conduct.
Conclusions of Law


We have jurisdiction to hear the complaint.
  Our Regulation 1 CSR 15-3.446(5) provides that we may decide this case without a hearing if the Board establishes facts that (a) Murry does not dispute and (b) entitle the Board to a favorable decision.

Cause for Discipline


The Board argues that there is cause for discipline under § 335.066:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *

(12) Violation of any professional trust or confidence;
*   *   *

(15) Placement on an employee disqualification list or other related restriction or finding pertaining to employment within a health-related profession issued by any state or federal government or agency following final disposition by such state or federal government or agency[.]
Subdivision (5) – Incompetence, Misconduct, Gross Negligence

Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of 
incompetency in a disciplinary case from the Supreme Court, Albanna v. State Bd. of Regis’n for the Healing Arts.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.
  By throwing away medications that should have been administered to patients, Murry demonstrated an unwillingness to function properly as a nurse.  Consequently, she acted with incompetence.

Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Despite her excuse that she was frustrated and under stress, Murry’s act of throwing medications in a trash can without administering them to patients was an intentional wrongdoing of which she was fully conscious.  Consequently, she committed misconduct.

Gross negligence is "an act or course of conduct which demonstrates a conscious indifference to a professional duty" and that indifference constitutes "a gross deviation from the standard of care which a reasonable person would exercise in the situation."
  Because the mental states for misconduct and gross negligence are mutually exclusive, we find no cause to discipline for gross negligence.


We find cause for discipline under § 335.066.2(5) for incompetence and misconduct.

Subdivision (12) – Professional Trust

Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  The Board argues that Meyer relied on Murry to perform the functions and duties for which she was hired.  The Board also argues 
that when Murry failed to administer medications and covered this up with false documentation, she violated a professional trust with Meyer, her co-workers, and her patients.  We agree and find cause for discipline under § 335.066.2(12).
Subdivision (15) – Placement on Employee Disqualification List
This is self-evident.  DHSS is a state agency and Murry was placed on this state agency’s employee disqualification list.  Consequently, we find cause for discipline under § 335.066.2(15).
Summary


There is cause for the Board to discipline Murry’s license as an LPN under § 335.066.2(5), (12), and (15).  We cancel the hearing.

SO ORDERED on July 27, 2010.


                                                                __________________________________

                                                                SREENIVASA   RAO   DANDAMUDI 


                                                                Commissioner
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