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DECISION


Johnny L. Murrel is not subject to discipline for committing sexual misconduct or tampering with a public record.    

Procedure


On October 1, 2003, the Director of Public Safety (“the Director”) filed a complaint.  The Director filed an amended complaint on August 3, 2004.  On October 12, 2004, we convened a hearing on the amended complaint.  Assistant Attorney General David Barrett represented the Director.  Rick Barry represented Murrel.  At the hearing, the Director dismissed one of the three charges in the amended complaint.  The Director filed the last written argument on December 6, 2004.  

Findings of Fact

1. Murrel holds, and held at all relevant times, a peace officer license that is current and active.   Since May 12, 1996, Murrel has been employed as a police officer with the City of Berkeley, Missouri, police department.  He has been a sergeant since November 2001.    

A.  Sexual Misconduct

2. From January to June 2003, Murrel worked the same shift with Jamie Keys, a 911 dispatcher.  Murrel frequently sat in for Keys as dispatcher so she could take breaks to smoke or talk on her cell phone. 

3. Murrel frequently made sexually-related statements to Keys including:

a. discussing the size of his penis (at least 15 times), 

b. using his “big black pipe” on her,

c.  “pound[ing]” her while she screamed, and 

d. asking her to pull down her shirt so that he could see whether she had tan lines.

Murrel made these remarks while on duty with Keys.  

4. Keys felt pestered, but not threatened, by Murrel’s behavior.  Keys ignored Murrel’s remarks or told him to “knock it off.”  She did not report it to anyone until she included it in memoranda written in June of 2003 at the request of Major Derr.   

B.  Falsifying Reports

5. Murrel supervised Timothy Princivalli.  Princivalli’s duties included preparing reports of incidents.  Murrel’s duties included reviewing, editing and approving his subordinates’ reports.  

6. On March 18, 2002, Murrel answered a trespassing call from his fiancée.  The juvenile trespasser was looking for the daughter of Murrel’s fiancée, banging on the door and refusing to leave.  Murrel found the trespasser and transported him to the police station where he 

encountered Princivalli, who booked, processed and charged the juvenile with trespassing and then released him to his father.     

7. On October 18, 2002, in the area of Airport Road and Evergreen, Murrel detained a person for accosting pedestrians and panhandling.  Murrel characterized that conduct as disturbing the peace.  The person became irate toward Murrel.  Princivalli arrived at the scene.  At Murrel’s direction, Princivalli arrested the person.  The arrest occurred in Princivalli’s sector.  Princivalli mistakenly thought that Murrel based the arrest on the person’s conduct toward Murrel, and disagreed that such conduct constituted a disturbance of the peace.  

8. On each of these occasions Murrel described the events to Princivalli and instructed Princivalli to prepare a report.  Murrel did not instruct Princivalli to prepare the reports in first person.  

9. Berkley police officers used a CARES dictation system to prepare police reports.  Using that system, Princivalli dictated both reports over the telephone, identifying himself as the reporting officer and describing the events as Murrel had told him.  The reports consist of more than 50 separate data fields that were populated with information at the direction of Princivalli, followed by a section captioned “Narrative Information,” which in each report contains eight paragraphs describing the events of each incident.

10. Because Princivalli had identified himself as the reporting officer and dictated the narrative portions of the reports using first person:

a. the trespass report appears to suggest that Princivalli responded to the scene but did not observe the violation, when actually Murrel responded to the scene but did not observe the violation, and  

b. the peace disturbance report appears to suggest that Princivalli observed the violation when actually Murrel observed the violation.  

11. Both Princivalli and Murrel reviewed a draft of each report and both approved the final reports.
  The narrative portions of each report accurately reflect the events described and, except for the fact that Princivalli was identified on the first page of each report as the responding officer, the reports are in all other respects accurate. 


12.
Princivalli believed that he was committing a crime by allowing the reports to appear as if he was the responding officer in each incident.  However, Princivalli did not object, or complain to anyone about Murrel’s instructions or about this apparent discrepancy at the time he wrote the reports.  

Conclusions of Law

We have jurisdiction to hear the Director’s complaint.  Section 590.080, RSMo Supp. 2004, and § 621.045.
  

The Director has the burden to show that Murrel has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Director must meet that burden with a preponderance of the credible evidence.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  

In a case such as this, where fundamental issues of fact are the subject of contradictory testimony, we must determine our findings of fact by observing the witnesses’ appearance and demeanor during their testimony, judging the witnesses’ credibility, and assigning weight to their testimony.  Our discretion in that determination is broad.  We may believe all, part, or none of the testimony of any witness.  Id.  We may choose to disbelieve the testimony of a witness, even if no other testimony refutes it.  Krider v. State, 44 S.W.3d 850, 858 (Mo. App., W.D. 2001).  

Our findings of fact reflect our determinations of credibility.  They show that we disbelieve some testimony entirely and find some testimony partly credible.  For example, we have found that Murrel did make the lewd statements as alleged, but we have not found that such statements affronted or alarmed Keys as that term is used in § 566.095.  We further discuss our determinations of credibility below.    

I.  Violating a Regulation

The Director cites § 590.080.1(6), RSMo Supp. 2003, which allows discipline if a licensee:

[h]as violated a provision of this chapter or a rule promulgated pursuant to this chapter.

(Emphasis added.)  The amended complaint cites the provisions of 11 CSR 75-13.090 that state:

(2) As used in section 590.080.1, RSMo:

(A) The phrase has “committed any criminal offense” includes a person who has pleaded guilty to, been found guilty of, or been convicted of any criminal offense.
(B) The phrase “moral turpitude” means the wrongful quality shared by acts of fraud, theft, bribery, illegal drug use, sexual misconduct, and other similar acts, as defined by the common law of Missouri.

(C) “Reckless disregard” means a conscious disregard of a substantial risk that circumstances exist or that a result will follow, and such failure constitutes a gross deviation from the standard of care that a reasonable peace officer would exercise in the situation.
(3) Pursuant to section 590.080.1(6), RSMo, the Director shall have cause to discipline any peace officer licensee who:

*   *   *

(C) Has pleaded guilty to, been found guilty of, or been convicted of a criminal offense, whether or not a sentence has been imposed.

The amended complaint does not allege that Murrel has pled guilty to, been found guilty of, or been convicted of a criminal offense under subsections (2)(A) and (3)(C).  Further, other than subsection (3)(C), none of those provisions either requires or forbids any conduct; thus, they cannot be violated.  

Moreover, the Director has no power to make regulations a violation of which is cause for discipline, except as to continuing education.  The Director’s Regulation 11 CSR 75-13.090 cites as authority only § 590.080.1(6), which does not contain its own grant of rulemaking authority.  It allows discipline for a violation of “a rule promulgated pursuant to this chapter,” (emphasis added) not a rule promulgated pursuant to that section.  Chapter 590, RSMo, contains no rulemaking power to which § 590.080.1(6) applies except § 590.030.5(1), which is specifically limited to continuing education.
  The Director alleges no such violation.  

Murrel is not subject to discipline under § 590.080.1(6), RSMo Supp. 2003.  

II.  Criminal Offenses

The Director cites § 590.080.1, RSMo Supp. 2003, which allows discipline if a licensee:

(2) Has committed any criminal offense, whether or not a criminal charge has been filed; 

(3) Has committed any act while on active duty or under color of law that involves moral turpitude or a reckless disregard for the safety of the public or any person[.] 

Under both provisions, the Director presented evidence on two incidents that he argues constitute cause for discipline under both provisions.  

A.  Sexual Misconduct

The Director argues that Murrel committed the crime of sexual misconduct under § 566.095, which provides:  

1.  A person commits the crime of sexual misconduct in the third degree if he solicits or requests another person to engage in sexual conduct under circumstances in which he knows that his requests or solicitation is likely to cause affront or alarm.

2.  Sexual misconduct in the third degree is a class C misdemeanor.

The definition of “know” is at § 562.016.3:

A person “acts knowingly”, or with knowledge, 


(1) With respect to his conduct or to attendant circumstances when he is aware of the nature of his conduct or that those circumstances exist; or 


(2) With respect to a result of his conduct when he is aware that his conduct is practically certain to cause that result.

The Director argues that Murrel’s statements to Keys violated § 566.095.1.  We disagree.  

To show that Murrel committed the crime of sexual misconduct in the third degree requires more than proof that Keys was irritated by Murrel’s lewd statements.  The Missouri Supreme Court discussed the elements of this crime in a case where the defendant challenged § 566.095 on its face as unconstitutional.  State v. Moore, 90 S.W.3d 64, 67 (Mo. banc 2002).  Noting that “[c]riminal statutes require particularly careful scrutiny,” the court upheld the statute construing it as follows:

As the emphasized words of the statute make clear, this is not a mere prohibition of speech.  The circumstances, which go beyond words, must be likely to cause “affront” or “alarm.”  

In the context in which “affront” and “alarm” are used in section 566.095, what is prohibited are sexual requests or solicitations that the defendant knows are likely to cause such a reaction.  To be impolite is not enough.  To be annoying is insufficient.  The words 

“affront or alarm” convey, respectively, a deliberate offense or a feeling of danger.  At the least, real emotional turmoil must result.

Id. at 66, 67 (footnote omitted).  The court cited the following definitions.

“Affront” is defined as “a deliberately offensive act or utterance; an offense to one’s self- respect.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 36 (1993).  “Alarm” is defined as “apprehension of an unfavorable outcome, of failure, or dangerous consequences; an occasion of excitement or apprehension.”  Id. at 48.

Id. at 67 n.6.  The court went on to say:  “A noncommercial sexual solicitation from one adult to another . . . is not a conversation that could constitutionally be within the statute’s prohibition.”  Id. at 68.

The Director did not show that Murrel deliberately offended or alarmed Keys.  Although Keys testified that Murrel’s statements alarmed her, she did so only in response to the Director’s leading questions.  When asked non-leading questions on cross-examination, Keys testified that her reaction to Murrel’s statements was to ignore him or tell him to “knock it off,” and her demeanor did not signify any apprehension of danger, only irritation.
  

Further, Keys’ credibility is suspect because of her contradictory testimony with regard to her written complaints about Murrel’s conduct.  Keys initially testified unequivocally – again in response to leading questions – that “No one asked me to write the memo[.]”  She stated that she wrote the first memo “on my own” without being asked because:  

[a]t the time everything -- everything upset me, you know, the sexual things, being left in dispatch when I was busier than anything.  It’s not professional.  Something had to be done.”[
] 

She indicated that she wrote the second memo because she had not provided details in the first memo and Major Derr requested further details.  When asked non-leading questions on cross-examination, Keys testified with equal certainty that she wrote both memoranda at the request of Major Derr.
  The Director did not offer the memoranda into evidence.  

The Director has shown that Murrel’s conduct was rude and unprofessional, but that is not the issue.  The issue is whether the Director has shown that Murrel committed a crime.  The Director has not shown that Murrel was aware that his statements to Keys were practically certain to affront or alarm Keys.  Based on Keys’ own testimony, we do not find that Murrel either alarmed or affronted Keys, as the Missouri Supreme Court has defined those terms under the statute. 

B.  Tampering with a Public Record

The Director’s original petition alleged that “Respondent committed the offense of false declaration and/or false report in violation of Section  575.060, RSMo, and Section 575.080, RSMo . . . .”  In his amended petition the Director states:  “Respondent committed the offense of false declaration and/or false report in violation of Section  575.110, RSMo . . . .”  Section 575.110 is the criminal statute for the crime of tampering with a public record.  Thus, the Director created a discrepancy in his amended petition in that the description of the criminal offense alleged (namely making a false declaration and/or false report) and the criminal statute cited (namely, § 575.110 regarding tampering with a public record) are different and raise a serious question as to which of these statutes the Director asserts as the basis for discipline in this case.  The Director’s counsel made no opening or closing statement at the hearing to clarify this discrepancy and neither the Director’s brief nor the Director’s reply brief contains the language 

of the criminal statute at issue or even discusses the elements of the crime of tampering with a public record.  Even after Murrel points out this discrepancy in his brief, the Director does not clarify the matter in his reply.  Arguably the amended petition does not satisfy the pleading requirements set forth in Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  Nevertheless, we have concluded that the Director intended to charge a violation of § 575.110 only and have proceeded to a decision on that allegation because the amended complaint deletes citations for the crimes of false declaration and false report and because Murrel presented his defense at the hearing with the apparent understanding that he was defending against the allegation that he had violated § 575.110.  

Section 575.110.1 provides:

A person commits the crime of tampering with a public record if with the purpose to impair the verity, legibility or availability of a public record: 

(1) He knowingly makes a false entry in or falsely alters any public record; or 


(2) Knowing he lacks authority to do so, he destroys, suppresses or conceals any public record.[
] 

To carry his burden of proof on this allegation, the Director must prove that:  (1) the police reports in this case are public records; (2) Murrel knowingly made a false entry in or falsely 

altered the police reports;
 and (3) Murrel acted with the purpose of impairing the verity, legibility or availability of the reports. 

The definition of knowingly is at § 562.016.3 and is set forth above.  The definition of purposely is at § 562.016.2, which provides:

A person “acts purposely”, or with purpose, with respect to his conduct or to a result thereof when it is his conscious object to engage in that conduct or to cause that result.

“Public record” is defined at 575.010(8) to mean “any document which a public servant is required by law to keep.”  The police reports in this case are public records. 

The amended complaint alleges that Murrel ordered Princivalli to violate § 575.110.  

It is undisputed that Princivalli wrote the reports at issue, not Murrel.  This is one of the few points on which Princivalli’s testimony was clear.  Although Princivalli believes that his own conduct violated § 575.110.1, the undisputed evidence shows that Murrel simply did not violate that statute.   


In addition, the Director has not shown a violation of § 575.110 because Murrel’s intent in directing Princivalli to write the reports in this case was not for the purpose of impairing the 

verity, legibility or availability of the reports, and Murrel did not knowingly make or direct a false entry in the police reports.  

This Commission has addressed violations of § 575.110 in the past.  In Director of Public Safety v. Moore, No. 02-1928 PO (Nov. 25, 2003) the Director alleged, and we found, that Moore forged another officer’s signature on citations in violation of § 575.110.  In Director of Insurance v. Ace 24 Hour Bail, Inc., No. 00-2520 DI (May 21, 2001), we found that a licensee violated § 575.110.1 by forging letters from county officials for use in circuit court proceedings.  The allegations in the amended complaint and evidence in the record in this case do not describe or prove a violation of this criminal statute.  

The Director alleges that the reports were false because Princivalli “was not at the scene and did not observe the alleged violation.”  However, Princivalli was at the peace disturbance scene, and the trespass report does not state that Princivalli observed the violation; these facts are undisputed.  As to being at the scene of the trespass and observing the peace disturbance, the Director has not shown that Murrel ordered Princivalli to falsely state anything.  

The Director cites Princivalli’s testimony that the peace disturbance report was false because he disagreed with Murrel’s interpretation of the law.  The record plainly shows that Princivalli simply misunderstood Murrel’s theory.  Further, a disputable legal characterization of conduct does not “impair the verity, legibility or availability of a public record.”     

As to the trespass, Princivalli testified that Murrel’s account was false solely because the perpetrator related a different version of the events.  As to whether Princivalli discussed those differences with Murrel, Princivalli contradicted himself repeatedly.  He testified that:

· he did (Tr. at 77 lines 4 through 17);

· he did not (Tr. at 89 lines 14 through 20);

· he did not before he drafted his report, and couldn’t remember whether he did when Murrel was correcting the draft (Tr. at 87 lines 1 through 17);  

· he did when Murrel was correcting the draft (Tr. at 88 lines 14 through 22); and

· he did not discuss what the perpetrator told him with Murrel and did not include the perpetrator’s version in the report (Tr. at 88 lines 14 through 22).

Princivalli also testified that he believed that Murrel was ordering him to commit a crime, but did not address the matter with Murrel or with anyone higher in the chain of command.  

Further, Princivalli’s answers, to questions directly asking whether Murrel ordered him to make false statements, were evasive and unresponsive.  Princivalli’s testimony was not credible.  

The only false “statement” in the reports is on a cover page in a data field for responding officer filled in with Princivalli’s name.  If that data field listed Murrel as the responding officer, the reports would be entirely accurate.  There is no mention in the narrative text describing Princivalli as the responding officer.  Murrel would have believed that he was reading an accurate description of his own conduct if he was not presented with, or did not look at, the responding officer data field on the cover page.
  Thus, Murrel’s conduct constitutes carelessness, perhaps even laziness, but does not show that his “conscious object” was to impair the reports’ “verity, legibility or availability.”  The Director has not carried his burden of proving that Murrel knowingly tampered with, or even caused the tampering of, a public record.   

Therefore, Murrel is not subject to discipline under § 590.080.1(2) RSMo Supp. 2003.

III.  Moral Turpitude


Section 590.080.1(3), RSMo Supp. 2003, allows the Director to discipline a peace officer licensee who:  

[h]as committed any act while on active duty or under color of law that involves moral turpitude[.]

The Director’s complaint asserts that the statements Murrel made to Keys, and Murrel’s order to Princivalli to write the police reports regarding the March 18 and October 18 incidents, violate this provision.   


The Director’s witnesses contradicted themselves on issues that are crucial to bringing Murrel’s conduct within the statutes cited in the amended complaint.  Such shifting testimony does not support the Director’s allegations that Murrel alarmed or affronted Keys or that Murrel falsified any report.  We have already found that Murrel did not direct Princivalli to falsify the police reports and that, although the police reports were not error free, Murrel did not violate § 575.110.  Based on these findings, we also conclude that Murrel did not commit an act that involves moral turpitude with respect to the March 18 and October 18 police reports. 


We have also found that Murrel’s statements to Keys were made while on duty and were rude, lewd, and unprofessional.  However, in order for us to find cause for discipline under § 590.080.1(3), RSMo Supp. 2003, these statements must constitute conduct that involves moral turpitude.  Moral turpitude is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).


In Youngman v. Doerhoff, 890 S.W.2d 330 (Mo. App., E.D. 1994), the court found that the term “immoral conduct” for purposes of dismissing a public school teacher, § 168.114.1(2), RSMo 1986, had the same definition as “moral turpitude.”  The court stated:  

This interpretation of “immoral conduct” is also consistent with the prior cases upholding termination on this ground.  See e.g., Ross v. Robb, supra; Kimble v. Worth County R-111 Bd. of Educ., 669 S.W.2d 949 (Mo. App. 1984) (theft); Gerig v. Board of Educ., 841 S.W.2d 731 (Mo. App. 1992) (publication and endorsement of student articles containing explicit, crude and tasteless sexual references and promoting or condoning drug use); Schmidt v. Board of Educ., 712 S.W.2d 45 (Mo. App. 1986) (allowing students of opposite sex to share motel room); Cochran v. Bd. of Educ., 815 S.W.2d 55 (Mo. App. 1991) (dishonesty; violation of Federal Property Management Regulations); Lile v. Hancock Place School Dist., 701 S.W.2d 500 (Mo. App. 1985) (sexual activity with paramour’s minor daughters).  

The common denominator to be gleaned from these cases is that immoral conduct is conduct which goes beyond a matter of judgment such that the teacher may properly be presumed to have prior notice of its wrongful character and thus may be properly held responsible for his conscious disregard of established moral standards.  Immoral conduct is conduct which is always wrong.  Just as one can never be accidentally or unwittingly dishonest, immoral conduct requires at least an inference of conscious intent.  To hold otherwise would vitiate the legislature’s intent to provide stability and certainty in matters of teacher discipline and seriously undermine if not destroy the concept of prior notice that due process requires in teacher termination cases.  

Id. at 341-42.  The court reversed the Gasconade County R-1 School District’s determination that a male teacher could be dismissed for “immoral conduct” when he hugged a male middle school student, rubbed his back, and kissed his neck.  The court found a “clash of two opposite cultures” in that the teacher had no sexual motive and came from a family that was physically demonstrative and engaged in a great deal of hugging and kissing among males and females alike, whereas the student was emotionally troubled and had been in foster care.  The court found that the teacher was attempting to demonstrate care and concern when the student was upset and that the student’s “subjective reactions, even if they are the product of poor judgment on Teacher’s part, cannot transform well-intended conduct into an immoral act.”  Id. at 342.  


Although making rude sexual statements to a co-worker while on the job is not wise conduct, especially for a police officer, such statements are not acts of moral turpitude.  See Youngman, id.; Director of Public Safety v. Moore, No. 02-1928 PO (Mo. Admin. Hearing Comm’n Nov. 25, 2003); State Bd. of Nursing v. Brooks, No. 03-0262 BN (Mo. Admin. Hearing Comm’n Sept. 18, 2003).  Such conduct might properly be considered by a peace officer’s employer,
 but we do not find that these statements warrant discipline of an officer’s state certification.  The Director’s complaint asserts that Murrel committed an act of moral turpitude because he committed the criminal offense of sexual misconduct.  Because the Director failed to show that Murrel committed that offense, we do not conclude that Murrel committed an act that involves moral turpitude.  

We find no cause to discipline Murrel under § 590.080.1(3), RSMo Supp. 2003.

Summary


The Director has not shown that Murrel is subject to discipline under § 590.080.1(2), (3), or (6), RSMo Supp. 2003.    


SO ORDERED on March 11, 2005.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

�The record is unclear as to the precise format of the drafts that were reviewed and approved by the officers, and the final reports contained in the record as Petitioner’s Exhibits D and E indicate they were produced on 07/08/03,  09:24 after being “Requested By: Chief Jenne.” 





	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


�Section 590.123.1, RSMo 2000, granted plenary rulemaking power “to effectuate the purposes of this chapter,” but the General Assembly repealed that statute effective August 28,  2001, before the effective date of Regulation 11 CSR 75-13.090.  H.B. 80, 92nd Gen. Assem., 1st Sess. (2001 Mo. Laws 299); Mo. Const. art. III, 


§ 29.  





�The Director alleges no threat to anyone’s safety, reckless or otherwise.


�Our assessment of the evidence also finds support in Murrel’s unrebutted testimony that throughout the period in question he sat in for Keys while she took smoke breaks.  





�Tr at 22-23.


�Tr. at 28.


�The Director has not alleged or argued that either Murrel or Princivalli destroyed, suppressed or concealed any public record and, therefore, we do not address that subsection of the statute. 


�The amended complaint alleges that Murrel violated this criminal statute by ordering Princivalli to falsify reports.  Section 575.110.1 does not address that conduct.  In his reply brief, the Director argues that “[Murrel] has not considered that his liability is obviously premised on his aiding in the commission of the offense, § 562.041 [sic] RSMo.  And whether a person is liable directly for the offense by aiding need not be specified in charging documents.”  We disagree.  Section 562.041 states that “[a] person is criminally responsible for the conduct of another when (1) The statute defining the offense makes him so responsible; or (2) Either before or during the commission of an offense with the purpose of promoting the commission of an offense, he aids or agrees to aid or attempts to aid such other person in planning, committing or attempting to commit the offense.”  That statute does not appear in the amended complaint, nor was there any indication at the hearing or in any document filed by the Director in this case that the Director intended to assert that Murrel was liable by operation of that statute.  As authority for his argument that the amended complaint need not cite § 562.041, the Director cites Missouri Supreme Court Rule 23.02(g), which states:  “An indictment or information need not allege whether the defendant is being charged as a principal or as an accessory.”  However, that is a rule of criminal procedure.  This case is not a criminal proceeding.  On its face, this rule applies to a criminal “indictment or information,” not a petition in a license disciplinary case.  The Director cites no authority applying this rule to the present proceeding.  On the contrary, case law governing licensing cases specifically provides that the petition must set forth the course of conduct and the law providing discipline for such conduct.  Duncan, 744 S.W.2d at 538-39.


�The record is not clear whether Murrel was presented with the cover page.  Certainly he was not presented with the exhibits entered into evidence.  They show that they were generated on July 8, 2003, at the request of one “Chief Jenne.”   


�Reference was made in pre-hearing motions to the case of Murrel v. The City of Berkeley, 03CC-357 (St. Louis County 2003) involving disciplinary action taken by the Berkeley Board of Police Commissioners. There is no evidence in the record as to the results of that matter.  
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