DEPARTMENT OF HEALTH,
)



)



Petitioner,
)




)


vs.

)

No.  99-1647 DH




)

ROBERT A. MURRAY,
)




)



Respondent.
)

MEMORANDUM AND ORDER


The Department of Health (Department) filed a complaint on June 15, 1999.  The complaint seeks this Commission’s determination that the emergency medical technician (EMT) license of Robert A. Murray is subject to discipline.  The Department asserts that Murray was found guilty of a crime of moral turpitude.  


On August 26, 1999, the Department filed a motion for summary determination of its complaint.  Pursuant to section 536.073.3,
 our Regulation 1 CSR 15-2.450 provides that we may decide this case without a hearing if the Department establishes facts that (a) Murray does not dispute and (b) entitle any party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


We gave Murray until September 24, 1999, to file a response to the motion.  Murray did not respond.  Therefore, we conclude that Murray does not dispute the following facts as the Department’s affidavit establishes them.  

Findings of Fact

1. Murray holds EMT License No. D18587.  

2. Murray’s license is, and was at all relevant times, current and active.   

3. On April 23, 1998, the Circuit Court of St. Louis County found Murray guilty of assault in the second degree under section 565.060, RSMo, in that Murray recklessly caused physical injury to another person by means of discharge of a firearm.  On April 30, 1998, the court suspended imposition of sentence and placed Murray on five years’ probation.   State of Missouri v. Murray, Case No. 97CR-2629.  

Conclusions of Law


We have jurisdiction to hear the Department’s complaint.  Section 621.045.1.  The Board has the burden of proving that Murray has committed an act for which the law allows discipline. Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


The Board cites section 190.165.2, which provides:

2.  The department may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of [an EMT] license for failure to comply with the provisions of sections 190.100 to 190.245 or any lawful regulations promulgated by the department to implement such sections.  Those regulations shall be limited to the following: 

*   *   *

(2) Being finally adjudicated and found guilty . . . in a criminal prosecution under the laws of any state . . . for any offense an essential element of which is . . . an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]

Under that authority, the Department has published Regulation 19 CSR 30-40.365(2)(B), which also allows discipline for:

Being finally adjudicated and found guilty . . . in a criminal prosecution under the laws of any state . . . for any offense an essential element of which is . . . an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]

An essential element is one that must be present in every case for a conviction.  State ex rel. Atkins v. Missouri Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C. 1961).  Violence is the exertion of physical force so as to injure.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 1319 (10th ed. 1993).  "Moral turpitude" is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything ‘done contrary to justice, honesty, modesty, and good morals.’  

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (banc 1929)).
  


Murray was found guilty of violating section 565.060, RSMo 1994, which provides:


1.  A person commits the crime of assault in the second degree if he: 

*   *   *

(5) Recklessly causes physical injury to another person by means of discharge of a firearm.

(emphasis added).  Section 565.060.1(5) includes reckless physical injury to another person as an essential element, which is a base violation of duties to that other person.  


Therefore, we conclude that Murray’s EMT license is subject to discipline under section 190.165.2(2) and Regulation 19 CSR 30-40.365(2)(B) for having been found guilty of a crime:  (a) an essential element of which is an act of violence and (b) that involves moral turpitude.  


SO ORDERED on October 5, 1999.



________________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 1998 Supplement to the 1994 Revised Statutes of Missouri, unless otherwise noted.


�In its motion, the Board also cites language in section 190.165.2(2) and Regulation 19 CSR 30-40.365(2)(B) that allows discipline for being found guilty of a crime “reasonably related to the qualifications, functions or duties” of an EMT.  The complaint set out that language with the entire subdivision (2).  However, paragraph 8 of the Board’s complaint argues only that “Assault in the second degree is an offense an essential element of which is an act of violence or is an offense involving moral turpitude.”  We cannot find cause for discipline on conduct not charged.  Missouri Dental Bd. v. Cohen, 867 S.W.2d 295, 297 (Mo. App., W.D. 1993).
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