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State of Missouri
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)


vs.

)
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)

DIRECTOR OF PUBLIC SAFETY,
)




)



Respondent.
)

DECISION


There is cause to deny Michael D. Murray’s application to attend the basic training course for peace officers at the Jefferson College Police Training Institute.
Procedure


On October 12, 2006, Murray filed a complaint appealing the decision of the Director of the Department of Public Safety (“the Director”) to deny Murray’s application for admittance into the Jefferson College Police Training Institute.  Pursuant to our order granting leave to file out of time, the Director filed his answer on December 21, 2006.  We held a hearing on 
January 19, 2007.  Assistant Attorney General Theodore A. Bruce represented the Director.  Murray appeared on his own behalf.  The reporter filed the transcript on January 24, 2007. 
Findings of Fact


1.
On June 15, 1998, Wireless Solutions employed Murray.  Murray activated cell phone service for three individuals without their knowledge or consent.  Those individuals were billed for that service.  

2.
As a result of Murray’s actions, he was charged with three counts of stealing over $750, a Class C felony, in the Circuit Court of St. Louis County.  Pursuant to a plea agreement, Murray pled guilty to one count of felony stealing on December 10, 1998.  The other two counts were dismissed.  

3.
After Murray pled guilty, the court found him guilty of the remaining count of felony stealing and suspended the imposition of sentence.  The Court ordered restitution of $3,936 to be paid during a four-year probationary period, which probation would be terminated upon payment of the restitution.

4.
Murray paid the restitution, and the court discharged him from probation on November 20, 2003.  

5.
Murray submitted to the Director an application to enter a basic training course for peace officers at Jefferson College Police Training Institute.

6. 
By letter dated August 18, 2006, the Director denied Murray’s application because he committed the crime of felony stealing.
Conclusions of Law


We have jurisdiction of Murray’s appeal.
  Murray has the burden of proving facts that show he is qualified to enter a basic training course.
  

Because Murray filed the petition, the Director’s answer provides notice of the facts and law at issue.
  The Director relies upon § 590.100, which provides: 

1.  The director shall have cause to deny any application for a peace officer license or entrance into a basic training course when the director has knowledge that would constitute cause to discipline the applicant if the applicant were licensed.
The Director cites § 590.080.1(2), authorizing discipline of any peace officer who "[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]"  Section 570.030, RSMo 2000, provides:

1.  A person commits the crime of stealing if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion.
*   *   *


3.  Stealing is a class C felony if:


(1) The value of the property or services appropriated is seven hundred fifty dollars or more[.]
Guilty pleas are admissions of the conduct charged.
  However, we do not have the benefit of the charging document in Murray’s criminal case from which to determine what acts Murray committed that constituted a crime.  Nevertheless, the “Judgment and Sentence” in Respondent’s Exhibit A found Murray guilty of the offense “set out on the ‘Plea’ form.”  The “Plea of Guilty” in Respondent’s Exhibit A states that Murray was charged with and pled guilty to the offense of “Stealing Over $750, a class C felony committed on or about 6/15/98.”  At our hearing, the Director's attorney gave a brief description of the crime in his opening statement.
  We incorporated this description in our Finding of Fact 1, based on Murray’s statement at the 
hearing that the facts set out in the opening statement were true and that he had committed the crime.
  
Based on the documents in Respondent’s Exhibit A and Murray’s admissions at the hearing, we conclude that Murray committed the criminal offense of stealing over $750 on or about June 15, 1998.  Section 590.080.1(2), as made applicable by § 590.100.1, provides cause to deny Murray’s application.  Therefore, Murray has failed to prove that he is qualified to have his application granted.
Murray’s defense is that he has had a clean record since he committed the felony stealing and that he has rehabilitated himself.  Section 590.100.3 provides: 
3.  Any applicant aggrieved by a decision of the director pursuant to this section may appeal within thirty days to the administrative hearing commission, which shall conduct a hearing to determine whether the director has cause for denial, and which shall issue findings of fact and conclusions of law on the matter. The administrative hearing commission shall not consider the relative severity of the cause for denial or any rehabilitation of the applicant or otherwise impinge upon the discretion of the director to determine whether to grant the application subject to probation or deny the application when cause exists pursuant to this section. . . .
(Emphasis added.)

Under § 590.100.3, this Commission does not have the discretion to consider the relative severity of the cause for denial or any rehabilitation of the applicant or otherwise impinge upon the discretion of the Director to determine whether to deny the application when cause exists under § 590.100.1.  In other words, when the Director asserts cause to deny the application on grounds that the applicant has committed a criminal offense, the statute allows us only to consider whether the applicant in fact committed the offense.  We have no other authority. 
Therefore, we can do nothing but conclude that the Director has cause to deny Murray’s application for committing a criminal offense. 

However, § 590.100.4 provides: 
4.  Upon a finding by the administrative hearing commission that cause for denial exists, the director shall not be bound by any prior action on the matter and shall, within thirty days, hold a hearing to determine whether to grant the application subject to probation or deny the application.  If the licensee fails to appear at the director’s hearing, this shall constitute a waiver of the right to such hearing.
Murray will have a chance to plead his case at such a hearing.  Section 590.100.1 states that the Director shall “have cause to deny any application” for any of the grounds for discipline set forth in § 590.080.1.  This appears to allow the Director some degree of discretion, rather than mandating that the Director deny the application.  Therefore, Murray may raise that issue with the Director.
Summary


There is cause to deny Murray’s application to attend the basic training course for peace officers because Murray committed the criminal offense of stealing over $750.

SO ORDERED on January 29, 2007.



________________________________



JOHN J. KOPP  


Commissioner
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