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DECISION


Michael G. Murphy is subject to discipline because he stole beer while on duty with the Springfield Police Department.

Procedure


On December 4, 2003, the Director Public Safety (Director) filed a complaint.  On June 25, 2004, the Director filed a motion for summary determination.  On July 6, 2004, Murphy filed a response to the motion.  Pursuant to § 536.073.3, RSMo 2000,
 our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if the Director establishes facts that (a) Murphy does not dispute and (b) entitle the Director to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  The following facts are undisputed.

Findings of Fact

1. Murphy is licensed as a peace officer.  His license is and was at all relevant times current and active.

2. On or about May 1, 2003, Murphy, while on duty with the Springfield Police Department Underage Drinking Task Force, seized beer from minors.

3. On or about May 1 and 9, 2003, Murphy removed beer from the evidence room of the Springfield Police Department and took it to his home and to the Missouri Police Olympics.

4. Murphy was not the owner of the beer at any time.

5. Murphy did not have authority or consent to take the beer.

6. Murphy used the beer as his own.

Conclusions of Law 


We have jurisdiction to hear this complaint.  Section 621.045, RSMo 2000.  The Director has the burden of proving that Murphy has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  In the motion for summary determination, the Director argues that Murphy is subject to discipline under § 590.080, which states:


1.  The Director shall have cause to discipline any peace officer licensee who:

*   *   *


(2) Has committed any criminal offense, whether or not a criminal charge has been filed;


(3) Has committed any act while on active duty or under color of law that involves moral turpitude or a reckless disregard for the safety of the public or any person[.]

Criminal Offense


The Director argues that Murphy committed the crime of stealing as described in 

§ 570.030, which states:


1.  A person commits the crime of stealing if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his consent or by means of deceit or coercion.

Murphy admits that he took the beer that was seized as evidence to his home.  He argues that he could not have stolen the beer because no one owned it; he argues that the minors possessed the alcohol illegally.  Murphy cites no authority for the proposition that the beer was not the “property” of the minors or that the beer was not owned by someone else.


The Springfield Police Department was the custodian of the property for the owner.  The Missouri legislature has set forth methods of disposing of seized property at § 195.140, RSMo 2000, and § 542.301.  Section 542.301 describes the process to determine ownership and determine the disposal of the property.  We find no authority allowing an officer to take the seized property home and convert the property to his own use.  See McClendon v. State, 590 S.E.2d 189 (Ga. Ct. App. 2003) (police officer committed “theft by taking” when he took a gun from police custody without permission or authority to do so).  


Whoever owned the beer, it was not Murphy.  The Director was not required to prove who owned the beer – just that Murphy did not.  In State v. Fowler, 938 S.W.2d 894 (Mo. banc 1997), the defendant was charged with stealing from one person and was convicted of stealing from another person.  Fowler claimed that he was convicted of a crime with which he was not charged.  The court found that the necessary information – the allegation and proof of the theft and that Fowler did not own the property – was present.  The court stated:

The identity of the owner is not an element of the crime with which appellant was charged.  Instead, the purposes of alleging, proving, and submitting for a jury finding, the ownership of property stolen are to show the ownership is not in the accused, to give notice to the accused of the crime for which he stands charged, and to bar subsequent prosecution of the accused for the same offense.

Id. at 896-97. 


Murphy appropriated the beer without consent and took it to his home.  We contrast this case with our decision in Director of Department of Public Safety v. Rathgeber, No. 02-1450 PO (Mo. Admin. Hearing Comm’n August 1, 2003).  In that case, we found that the police officer, Lloyd Rathgeber, did not steal a plastic cooler filled with alcohol that he had confiscated.  Rathgeber had told the couple from whom he confiscated the cooler that they could pick up their cooler later, and he gave the cooler to a Reynolds County deputy.  That case is clearly distinguishable from the one before us, in which Murphy took beer home that he had confiscated as evidence of a crime.


Murphy argues that the Director has not proved an element of the crime alleged – intent to deprive the lawful owner – and therefore is not entitled to summary determination.  Murphy took beer that did not belong to him to his home and other functions and used it and consumed it.  He thereby deprived the lawful owner of any possible use.  We may infer intent from Murphy’s actions and the circumstances of the case.  Essex v. Getty Oil Co., 661 S.W.2d 544, 551 (Mo. App., 1983).


Murphy argues that the entire police department was disposing of evidence illegally.  We have no power to superintend another agency’s procedures.  Missouri Health Facilities Review Comm. v. Administrative Hearing Comm’n, 700 S.W.2d 445, 450 (Mo. banc 1985).  We have authority to decide only the case before us, and evidence of other officers’ conduct and the 

consequences of that conduct is not relevant to our determination.  Roorda v. City of Arnold,  (Mo. App., W.D. June 22, 2004) (2004 WL 1379617).
  In Roorda, a police officer attempted to introduce evidence that other police officers, who had committed the same conduct, had not been terminated.  The court found that the Police Personnel Board had properly excluded the evidence, stating that “it is extremely doubtful whether selective enforcement is a viable defense in civil cases like this one.”  Id. at 8.


There is cause for discipline under § 590.080(2) because Murphy committed the criminal offense of stealing.

Moral Turpitude


The Director argues that Murphy committed a crime involving moral turpitude while on active duty.  Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  Courts using a similar definition of moral turpitude have found that stealing is a crime involving moral turpitude.  United States v. Del Mundo, No. 95-10403 (9th Cir. Sept. 19, 1996) (1996 WL 534039); Franklin v. I.N.S. 72 F.3d 571 (8th Cir. 1995).  We conclude that stealing is a crime involving moral turpitude.  Murphy admitted that he was on duty with the Springfield Police Department when he took the beer.  We find cause for discipline under 

§ 590.080(3).

Other Allegations


The Director states that we may deem the other allegations alleged in the complaint abandoned if we grant summary determination.  We accept that the Director has dismissed the remaining allegations.

Motion in Limine


Because of this decision on the Director’s motion, Murphy’s motion in limine filed on July 12, 2004, concerning evidence at the hearing is moot.  A case is moot when a decision would have no practical effect on an existing controversy or where it is impossible to grant any effective relief.  Rosenfeld v. Thoele, 28 S.W.3d 446, 451 (Mo. App., E.D. 2000).

Summary


We find cause for discipline under § 590.080(2) and (3).  We deem the remaining allegations abandoned by the Director.  We cancel the hearing.


SO ORDERED on August 6, 2004.



________________________________



JOHN J. KOPP



Commissioner

	�Statutory references, unless otherwise noted, are to the 2003 Supplement to the Revised Statutes of Missouri.


	�This is an unpublished decision, but we find it persuasive.
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