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)
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)

MEMORANDUM AND ORDER


On November 30, 2001, John Murphy appealed three decisions from the Missouri Ethics Commission (Ethics) assessing him fees for the late filing of campaign finance reports.  On February 11, 2002, Ethics filed a motion to dismiss the petition for untimely filing, and on February 13, 2002, Ethics filed an amended motion to dismiss.  Ethics argues that Murphy filed the petition too late for us to hear it.  


We grant the motion if Ethics establishes facts that entitle it to a favorable disposition.  Regulations 1 CSR 15-3.430(5) and 1 CSR 15-3.450(4).  If we have no jurisdiction to hear the petition, we do not reach the merits of whether Murphy owes the fees as Ethics assessed them; we only exercise our inherent power to dismiss the petition.  To establish the facts in support of its motion, Ethics cites the request for admissions that it served on Murphy on January 3, 2002.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the 

matters in the request conclusively.  The party making the request is entitled to rely upon the facts asserted in the request, and no further proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, or opinion or conclusion, so long as the opinion called for is not on abstract propositions of law.”  Briggs v. King, 714 S.W.2d 694, 697 (Mo. App., W.D. 1986).   That rule applies to all parties, including those acting pro se.  Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  Section 536.073.2
 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.


We heard Murphy’s response to the motion during a telephone conference held on February 28, 2002.  Murphy does not dispute the following facts.  

Findings of Fact

1. Murphy received actual notice of decisions from Ethics assessing fees for the late filing of campaign reports as follows: 



Date of 


Date Murphy 



Report 

Decision


Received Decision


8-day 


August 31 2001

September 7, 2001



pre-primary





8-day 


August 31, 2001

September 7, 2001



pre-general





30-day


September 26, 2001

October 1, 2001



post-general

2. On November 30, 2001, Murphy filed a petition by regular mail appealing those decisions.

3. November 30, 2001, is more than 14 days after September 26, 2001, and more than 14 days after August 31, 2001.  

Conclusions of Law


We have no jurisdiction to hear the petition because Murphy filed it too late.  

Section 130.046 required Murphy to file reports as follows:

1.  The disclosure reports required by section 130.041 for all committees shall be filed at the following times and for the following periods: 

(1) Not later than the eighth day before an election for the period closing on the twelfth day before the election if the committee has made any contribution or expenditure either in support or opposition to any candidate or ballot measure; 

(2) Not later than the thirtieth day after an election for a period closing on the twenty-fifth day after the election, if the committee has made any contribution or expenditure either in support of or opposition to any candidate or ballot measure[.]

(Emphasis added.)  

Section 105.963 provides fees for the late filing of those reports, and a time limit to appeal the assessment of such fees:  

1.  The executive director shall assess every candidate for state or local office failing to file with a filing officer . . . a campaign disclosure report as required by chapter 130, RSMo, other than the report required pursuant to subdivision (1) of subsection 1 of section 130.046, RSMo, a late filing fee of ten dollars for each day after such report is due to [Ethics]. 

2.  (1) Any candidate for state or local office who fails to file a campaign disclosure report required pursuant to subdivision (1) of subsection 1 of section 130.046, RSMo . . . shall be assessed by the executive director a late filing fee of one hundred dollars for each day that the report is not filed, until the first day after the date of the election.  After such election date, the amount of such late filing fee shall accrue at the rate of ten dollars per day that such report remains unfiled, except as provided in subdivision (2) of this subsection. 

(2) The executive director shall mail a notice, by certified mail or other means to give actual notice, to any candidate and candidate committee treasurer and deputy treasurer who fails to file the report described in subdivision (1) of this subsection informing such person of such failure and the fees provided by this section.  If the candidate persists in such failure for a period in excess of thirty days beyond receipt of such notice, the amount of the late filing fee shall increase to one hundred dollars for each day that the report is not filed, provided that the total amount of such fees assessed pursuant to this subsection per report shall not exceed six thousand dollars. 

*   *   *

4.  Any person assessed a late filing fee may seek review of such assessment or the amount of late filing fees assessed, at the person's option, by filing a petition within fourteen days after receiving actual notice of assessment with the administrative hearing commission, or without exhausting the person’s administrative remedies may seek review of such issues with the circuit court of Cole County.

(Emphasis added.)  Murphy filed the petition on November 30, 2001, which is more than 14 days from the date he received actual notice of each of the assessments.  

This Commission cannot determine claims filed outside of the statutory time limit.  Springfield Park Cent. Hosp. v. Director of Revenue, 643 S.W.2d 599, 600 (Mo. 1983).  “Failure to comply with statutory time for appeal in an administrative proceeding results in a lapse of jurisdiction and loss of [the] right of appeal.”  Community Fed. Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc 1988), cert. denied, 488 U.S. 893 (1988).  Ethics has shown that Murphy filed petition after the time in which we could hear it.  

Summary


We grant Ethics’ motion and dismiss the petition.  


SO ORDERED on March 5, 2002.



________________________________



WILLARD C. REINE



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri.
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