Before the

Administrative Hearing Commission

State of Missouri

GARY L. MULLER,
)



)



Petitioner,
)




)


vs.

)

No. 99-2474 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


Gary L. Muller filed a complaint on July 30, 1999, challenging the Director of Revenue’s final decision assessing him use tax, additions to tax, and interest on jewelry purchased by Muller and delivered to his place of work in Kansas City.  On November 10, 1999, Muller filed a motion, with supporting exhibits, for summary determination of the petition.  On November 29, 1999, the Director filed a cross motion for summary determination with supporting exhibits and suggestions in opposition to Muller’s motion.  On December 7, 1999, Muller filed a response to the Director’s motion.  


Our Regulation 1 CSR 15-3.450(4)(C) provides that we may decide this case without a hearing if either party establishes facts that (a) are not disputed and (b) entitle a party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993). The following facts are not disputed.

Findings of Fact

1.  In December of 1997, Muller’s home was located in Shawnee Mission, Kansas, and he worked in Kansas City, Missouri.  

2.  On December 5, 1997, Muller purchased jewelry from Sotheby’s in London, England, for his wife’s Christmas present.  Muller directed Sotheby’s to deliver the jewelry to his work address so that his wife would not receive the package at their home and discover the gift.

3.  On December 17, 1999, Sotheby’s shipped the jewelry from London.  The shipment arrived in Kansas City, Missouri, where a courier delivered it to Muller’s place of work.  

4.  Muller took the jewelry to his home in Kansas for a Christmas gift for his wife.  Muller did not use or store the jewelry in Missouri.

5.  On July 9, 1999, the Director assessed Muller unpaid use tax of $1,251.37, additions to tax of $312.84, and interest.

Conclusions of Law


We have jurisdiction over Muller’s complaint.  Section 621.050.1.
  Muller has the burden to prove that he does not owe the tax.  Section 621.050.2. 


Muller argues that the jewelry was shipped to his work address in Missouri because he did not want his wife to receive the shipment at their home and discover the gift that he purchased for her.  Muller argues that he does not owe the tax because he did not store, use, or consume the items in Missouri.  


The Director argues that under section 144.620, personal property that is sold by any vendor for delivery in Missouri is presumed to be sold for storage, use, or consumption in this state.  The Director argues that Muller has not met his burden of proof. 


Section 144.610 provides:


1.  A tax is imposed for the privilege of storing, using or consuming within this state any article of tangible personal property purchased on or after the effective date of sections 144.600 to 144.745 in an amount equivalent to the percentage imposed on the sales price in the sales tax law in section 144.020.  This tax does not apply with respect to the storage, use or consumption of any article of tangible personal property purchased, produced or manufactured outside this state until the transportation of the article has finally come to rest within this state or until the article has become commingled with the general mass of property of this state.


2.  Every person storing, using or consuming in this state tangible personal property is liable for the tax imposed by this law, and the liability shall not be extinguished until the tax is paid to this state, but a receipt from a vendor authorized by the director of revenue under the rules and regulations that he prescribes to collect the tax, given to the purchaser in accordance with the provisions of section 144.650, relieves the purchaser from further liability for the tax to which receipt refers.  

Sections 144.605(10) and (13) define the terms “storage” and “use” as follows:


(10)  “Storage”, any keeping or retention in this state of tangible personal property purchased from a vendor for any purpose, except sale or subsequent use solely outside the state;

*   *   *


(13)  “Use”, the exercise of any right or power over tangible personal property incident to the ownership or control of that property, except that it does not include storage or the sale of the property in the regular course of business[.]

Section 144.615(7) provides for an exemption from use tax for:

tangible personal property brought into the state by a nonresident for his own storage, use or consumption while temporarily within the state. 

Section 144.620 provides for the following presumptions:


For the purpose of the proper administration of sections 144.600 to 144.745 and to prevent evasion of the tax and the duty 

to collect the tax, it shall be presumed that tangible personal property sold by any vendor for delivery in this state or transportation to this state is sold for storage, use or consumption in this state unless the vendor takes from the purchaser a certificate signed by and bearing the name and address of the purchaser to the effect that the property was purchased for resale, and it shall also be presumed that tangible personal property shipped, mailed, expressed, transported or brought to this state by the purchaser was purchased from a vendor after the effective date of this law for storage, use or consumption in this state. 

The interest and penalty provisions under the sales tax law are applicable to use tax delinquencies.  Section 144.720.


Muller’s purchase is within the definition of property “purchased . . . for [the purpose of] subsequent use solely outside the state.”  Section 144.605(10).  In order to come within this exception, the purpose “must exist with respect to particular property at the time of its purchase to use the property solely outside the State.”  U.S. Sprint Communications v. Director of Revenue, 834 S.W.2d 803, 805 (Mo. App., W.D. 1992).  Muller merely had the item delivered to his place of work so that his wife would not receive the shipment at their home in Kansas and discover the gift.  After receiving the shipment only days before Christmas, Muller took it home and gave it to his wife.  Muller’s purpose for that particular property was for subsequent use solely outside the state.  The transportation of that article did not finally come to rest within this state, and the item was not commingled with the general mass of property of this state as required under section 144.610.1.  


Section 144.620 provides a presumption that tangible personal property sold by a vendor for delivery in this state is sold for storage, use or consumption in this state unless the vendor takes a resale exemption certificate from the purchaser.  Although there was no exemption certificate in this case, Muller met his burden and overcame the presumption by establishing that the jewelry was purchased only for the purpose of subsequent use outside this state.


The Director argues that Muller made ambiguous and inconsistent statements.  However, Muller represented himself without a licensed attorney as permitted by our Regulation 1 CSR 15-3.250(1).  Section 621.035 requires this Commission to “facilitate the filing and processing of 

. . . complaints without formal representation.”  We determine that any ambiguities or inconsistencies in Muller’s motion and supporting exhibits arose because he was not represented by counsel.  Those deficiencies did not affect the merits of his case.  


Therefore, we grant Muller’s motion and enter our decision in his favor.  We conclude that Muller is not liable for use tax, additions to tax, or interest on the jewelry that was delivered to his place of work in Kansas City.  We deny the Director’s cross motion and cancel the hearing scheduled for December 23, 1999.


SO ORDERED on December 15, 1999.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.
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