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MOTHER OF GOOD COUNSEL HOME,
)



)



Petitioner,
)




)


vs.

)

No. 10-0086 SP



)

DEPARTMENT OF SOCIAL SERVICES,
)

MO HEALTHNET DIVISION,
)




)



Respondent.
)

DECISION


We find that the Nursing Facility Reimbursement Allowance (“NFRA”) is a tax.  Mother of Good Counsel Home (“the Home”) is a nursing facility and is subject to the NFRA as assessed.  The deadline for notification of the tax amount is directory, not mandatory.
Procedure


On December 1, 2009, the Home filed a complaint appealing the decision of the Missouri Department of Social Services (“the Department”) setting the Home’s NFRA for the period July 1, 2009 through September 30, 2009, and the period October 1, 2009 through September 30, 2010.  We opened Case No. 09-1599 SP.  On January 19, 2010, the Home filed an appeal concerning the same issue, and we opened Case No. 10-0086 SP.  On March 22, 2010, the Home filed an appeal, and we opened Case No. 10-0441 SP.  On July 19, 2010, the Home filed an appeal, and we opened Case No. 10-1370 SP.

Upon the Home’s motions, and with no objection from the Department, we consolidated all cases into case No. 10-0086 SP.  On April 8, 2010, with our leave, the Home filed an amended complaint.  

On June 20, 2011, the parties filed a stipulation, and on June 22, 2011, we issued a briefing schedule.  On September 6, 2011, with our leave, the Nursing Facility Agent Corporation filed an amicus curiae brief.
  The matter became ready for our decision on October 5, 2011, the date the last brief was filed.

Findings of Fact

1. The Home is a charitable, tax exempt pro forma decree corporation sponsored by the Franciscan Sisters of the Martyr St. George (“the Order”).  It operates a 71-bed facility licensed by the State of Missouri as a skilled nursing facility.  It has been at its current location at 6825 Natural Bridge Boulevard in St. Louis, Missouri, since 1932.  The administrator of the facility and 12 other members of the Order are active in the day-to-day operations of the facility.  It is not certified to participate in either Medicaid or Medicare.

2. Some residents are unable to pay for their room, board and care, such that 20 percent of room revenue is written off to charity care.  In order to meet its financial obligations, the facility relies, in part, on charitable contributions and fundraisers.  The Home does not terminate the residency of any resident because of an inability to pay for their room, board and care.

3. The Department is the single state agency of the State of Missouri charged with administering Missouri’s Title XIX (“Medicaid”) program, and its MO HealthNet Division (“the Division”) administers payments under the program.  The Division has authority for determining 
Medicaid reimbursement rates for nursing facilities, other Medicaid reimbursement, and the NFRA. 
4. The State of Missouri assesses the NFRA for the privilege of engaging in the business of providing nursing facility services.

5. On November 10, 2009, the Department issued a decision increasing the Home’s NFRA retroactively for the months of July, August, September, October and November 2009 and prospectively for December 2009 and thereafter.
6. On December 1, 2009, the Home filed a protest of the Department’s November 10, 2009 decision with the Department’s Director, and on December 1, 2009, the Home filed an appeal of the Department’s November 10, 2009 decision with this Commission (Case No. 09-1599 SP).
7. On December 28, 2009, the Department issued a decision further increasing the Home’s NFRA, effective January 1, 2010.  On January 19, 2010, the Home filed a protest of the Department’s December 28, 2009 decision with the Department’s Director.  Also on January 19, 2010, the Home filed an appeal of the Department’s December 28, 2009 decision with this Commission (Case No. 10-0086 SP).
8. On March 5, 2010, this Commission ordered Case Number 09-1599 SP consolidated into Case Number 10-0086 SP.
9. On March 22, 2010, the Home filed an appeal to this Commission of the Department’s decision on the Home’s protest of the Department’s November 10, 2009 decision  (Case No. 10-0441 SP).  On March 29, 2010, this Commission ordered Case Number 10-0441 SP consolidated into Case Number 10-0086 SP.
10. On June 25, 2010, the Department issued a decision assessing the Home’s NFRA as of July 1, 2010.  On July 19, 2010, the Home appealed that decision to this Commission, and it 
was assigned Case Number 10-1370 SP.  On August 9, 2010, the Commission consolidated Case Number 10-1370 SP into Case Number 10-0086 SP.
11. The Home has been assessed the NFRA since the NFRA was implemented in January 1995 and has paid the NFRA assessment since it was implemented in January 1995 until October 2009, when the Division notified the Home of the NFRA for State Fiscal Year 2010.  The Home has not paid any NFRA since the filing of these appeals in October 2009.
12. The Home meets the requirements of 42 USC §1396r(a)(1) in that it is primarily engaged in providing skilled nursing care and related services to those of its residents who require medical or nursing care, which care is not primary for the care and treatment of mental diseases.
13. The Home meets the requirement of 42 USC § l396r(a)(2) in that it has in effect a transfer agreement (meeting the requirements of 42 USC §1395x(l)) with one or more hospitals having agreements in effect under 42 USC § 1395cc.
14. The Home  does not meet the requirements of 42 USC §1396r(a)(3) in that it does not meet the requirements of 42 USC §1396r(b)(3)(A)(ii) or (iii), (b)(3)(C)(i)(I).
15. The Home is licensed by the State of Missouri as a skilled nursing facility under Chapter 198 RSMo, and as such, complies with all applicable Missouri skilled nursing facility licensing statutes and regulations.
Conclusions of Law 


We have jurisdiction to hear this complaint.
  The Home has the burden of proof.
  
I.  Is the NFRA a tax?


The Home argues that NFRA is a tax, and thus the Home should be entitled to a strict construction of the statute and inferences being resolved in its favor.
  The Department argues that the NFRA is not a tax, referencing a definition of tax:
Taxes are proportional contributions imposed by the state upon individuals for the support of the government for all public needs . . .  Taxes are not payment for a special privilege or a special service rendered[.
]

We agree that § 198.401.1 states that the NFRA is to be paid “for the privilege of engaging in the business of providing nursing facility services.”  The Department also argues that the NFRA funds are not paid into general revenue and are not used to defray general public needs.  Our review of other cases, however, indicates that these arguments are not fatal to the Home’s contention that the NFRA is a tax.  

The Supreme Court’s statement about payment for a special privilege or service must be considered in the context of the Zahner case.  In that case, the City of Perryville had assessed the costs for curbs, gutters and storm water control against abutting property.  The Court determined that this was not a tax.  But the special purpose and special benefit to the property owners paying the assessment were much more narrow than the broad purpose of doing business in the state. 

Other cases have found that an assessment that appears to be for a special privilege is a tax.  There is a tax imposed on “the privilege of engaging in the business, in this state, of selling tangible personal property[.]”
  Occupational taxes may be for the “privilege of engaging in the business or occupation designated[.]”


The Home directs us to case law regarding the Hancock Amendment.  The Hancock Amendment places limits on the government’s power to raise taxes, and courts have considered whether charges imposed by the government – regardless of what they are named –  are taxes.
  Something labeled an assessment or a fee may be a tax, based on its “real object, purpose and result.”


In Keller v. Marion County Ambulance District,
 the Court set forth five factors to be considered in determining whether a revenue increase by a local government is an increase in a “tax, license or fee” that requires voter approval under the Hancock Amendment, or in other words whether it is a tax:

1) When is the fee paid? —Fees paid subject to the Hancock Amendment are likely due to be paid on a periodic basis while fees not subject to the Hancock Amendment are likely due to be paid only on or after a provision of a good or service to the individual paying the fee.

2) Who pays the fee? — A fee subject to the Hancock Amendment is likely to be blanket-billed to all or almost all of the residents of the political subdivision while a fee not subject to the Hancock Amendment is likely to be charged only to those who actually use the good or service for which the fee is charged.

3) Is the amount of the fee to be paid affected by the level of goods or services provided to the fee payer? — Fees subject to the Hancock Amendment are less likely to be dependent on the level of goods or services provided to the fee payer while fees not subject to the Hancock Amendment are likely to be dependent on the level of goods or services provided to the fee payer.

4) Is the government providing a service or good? — If the government is providing a good or service, or permission to use government property, the fee is less likely to be subject to the Hancock Amendment.  If there is no good or service being 
provided or someone unconnected with the government is providing the good or service, then any charge required by and paid to a local government is probably subject to the Hancock Amendment.

5) Has the activity historically and exclusively been provided by the government? — If the government has historically and exclusively provided the good, service, permission or activity, the fee is likely subject to the Hancock Amendment.  If  the government has not historically and exclusively provided the good, service, permission or activity, then any charge is probably not subject to the Hancock Amendment.[
]

The NFRA charges are not payments for services rendered by the Department.  The NFRA is paid without regard to any service provided by the government.  These charges are not imposed following the receipt of any particular service or any service at all, but are imposed on a regular basis without any service being provided in exchange for the charge.  The charges are imposed on all the facilities.  The Keller factors point to a determination that the NFRA is a tax.

In Conservation Federation of Missouri v. Hanson,
 the Court found that revenue collected from the conservation sales tax not only did not have to be paid into General Revenue, but the conservation funds could not even be transferred to General Revenue to be used for refunds.  The sales tax was still a tax, but it was constitutionally imposed and thus “not counted against the Hancock Amendment’s tax ceiling[.]”


In Kelly v. Hanson,
 the Court stated:
The Federal Reimbursement Allowance (“FRA”) and the [NFRA] are state licensing taxes related to federal Medicaid reimbursement programs.  They are levied under sections 208.453, et seq., and 198.401, et seq., respectively, on hospitals and nursing homes for the privilege of engaging in business in Missouri.  The vast majority of taxes payable under the FRA and NFRA are offset by Missouri Medicaid payments due the taxpayers and are never deposited into the state treasury.  Thus, those offset amounts do not 
constitute revenue and should not be included in [total state revenues
].

While the Court determined that the NFRA should not be considered for Hancock Amendment purposes, it clearly identified the NFRA as a tax.

The Home notes that the NFRA is called a tax in many places at both the state and federal level.
  As we noted above, calling something a fee or a tax does not guarantee that a court will agree with the label.  But the references to the NFRA as a tax are consistent and numerous.


For the reasons stated above, we find that the NFRA is a tax.
II.  Is the Home a nursing facility?


The Home argues that it is not a “nursing facility” as described in § 198.401, which is subject to the NFRA.  Section 198.401 states:

1.  Each nursing facility, except for state-owned and -operated facilities, shall, in addition to all other fees and taxes now required or paid, pay a nursing facility reimbursement allowance for the privilege of engaging in the business of providing nursing facility services, other than services in an institution for mental diseases, in this state.

2.  For the purpose of this section, the phrase “engaging in the business of providing nursing facility services, other than services in an institution for mental diseases, in this state” means accepting payment for such services.
3.  For the purpose of this section, the term “nursing facility” shall be defined using the definition in section 1396r, Title 42 United States Code, as amended, and as such qualifies as a class of health care providers recognized in federal Public Law 102-234

Medicaid Voluntary Contribution and Provider Specific Tax Amendment of 1991.
(Bold emphasis in original; italics emphasis added).

The federal law that defines a “nursing facility” is 42 U.S.C. § 1396r(a):
(a) “Nursing facility” defined

In this subchapter, the term “nursing facility” means an institution (or a distinct part of an institution) which –

(1) is primarily engaged in providing to residents –

(A) skilled nursing care and related services for residents who require medical or nursing care,
(B) rehabilitation services for the rehabilitation of injured, disabled, or sick persons, or

(C) on a regular basis, health-related care and services to individuals who because of their mental or physical condition require care and services (above the level of room and board) which can be made available to them only through institutional facilities,
and is not primarily for the care and treatment of mental diseases;

(2) has in effect a transfer agreement (meeting the requirements of section 1395x(l) of this title) with one or more hospitals having agreements in effect under section 1395cc of this title; and

(3) meets the requirements for a nursing facility described in subsections (b), (c), and (d) of this section.
The parties agree on the following application of the facts to the law:

· The Home meets the requirements of 42 USC §1396r(a)(1) in that it is primarily engaged in providing skilled nursing care and related services to those of its residents who require medical or nursing care, which care is not primary for the care and treatment of mental diseases.
· The Home meets the requirement of 42 USC § l396r(a)(2) in that it has in effect a transfer agreement (meeting the requirements of 42 USC §1395x(l)) with one or more hospitals having agreements in effect under 42 USC § 1395cc.
· The Home does not meet the requirements of 42 USC §1396r(a)(3) in that it does not meet the requirements of 42 USC §1396r(b)(3)(A)(ii) or (iii), (b)(3)(C)(i)(I).
· The Home is licensed by the State of Missouri as a skilled nursing facility under Chapter 198 RSMo, and as such, complies with all applicable Missouri skilled nursing facility licensing statutes and regulations.
Subsections (b), (c), and (d) set forth the federal requirements for participation in the Medicaid program.


The Home argues that this case is simple.  Both parties agree that the Home does not meet all of the requirements in the definition of nursing facility set forth in 42 U.S.C. § 1396r(a).  The Home is not a facility that participates in the Medicaid program, and argues that the Missouri definition of “nursing facility” only includes facilities that do participate.  The Department argues that this is not the end of the analysis.

The Department argues that § 198.401.3 does not define “nursing facility,” but instead the statute directs the Department to define the term in accordance with 42 U.S.C. § 1396r(a) and so that the NFRA is eligible for federal financial participation by meeting the requirements of Public Law 102-234 (codified primarily at 42 U.S.C. § 1396b(w)).
  The Department points to evidence of legislative intent for the Missouri NFRA law that is found in § 198.431:  “The requirements of sections 198.401 to 198.433 shall apply only as long as the revenues generated under section 198.401 are eligible for federal financial participation as provided in sections 198.401 to 198.433 . . . .”

We agree with the Department that § 198.401.3 does not define “nursing facility” such that the term only includes Medicaid provider facilities.  The law states that the term shall be 
defined using the definition, not defined as set forth in 42 U.S.C. § 1396r.  Then the statute goes on to add another requirement – “and as such qualifies as a class of health care providers” – to meet the federal requirements for provider-based taxes found at 42 U.S.C. § 1396b(w).

Federal law allows the states to impose a health care-related tax on providers to raise revenue for the Medicaid program, which results in an increase in matching federal funds.
[R]evenue a state receives from a health care related tax will be eligible for the Federal Medical Assistance Percentage if the tax is broadly based, uniformly imposed, and is not, in effect, a hold harmless provision.  A health care related tax is a hold harmless provision if:  (1) it provides for payment to the taxpayer that is tied to the amount of the health care related tax paid; (2) the Medicaid payments the taxpayer received are tied to the total health care related tax paid; or (3) the state promises to hold the taxpayer harmless for a portion of the tax through a direct payment or an exemption from the tax.[
]
A broad-based health care tax is one that is imposed with respect to a class of health care items or services.
  “Taxes that pertain to each class must apply to all items and services within the class, regardless of whether the items and services are furnished by or through a Medicaid-certified or licensed provider.”
  To limit the taxes to only Medicaid-certified providers would take it out of the definition of a broad-based health care tax and defeat the very purpose of 
§ 198.401.


The Department argues that it would be an absurd result for laws that were intended to set up a health care related tax that would qualify to raise revenue for the Missouri Medicaid program to include a definition that would disqualify it.  Given this context, § 198.401.3 is not 
ambiguous such that we should resolve inferences in favor of the Home.  The statute tells the Department to define the term “nursing facility” using two federal provisions – and this is what the Department has done in its Regulation 13 CSR 70-10.110 by including as a nursing facility any institution licensed by the State as a skilled nursing facility.  Thus, the Department’s regulation is not beyond the scope of or contrary to the statute.

The Home is a nursing facility and is subject to the NFRA.  

III. Is § 198.409 directory or mandatory as to the notification date?

The Home argues that the Department’s NFRA assessments failed to comply with 
§ 198.409 in that they were issued after October 1 of the applicable years.  The Home argues that the assessments are invalid and void.  The Home also argues that the Department is issuing multiple decisions during the year and repeatedly increasing the tax after it has been set.  In one case, it retroactively increased the tax in a prior fiscal year that had completely passed.  The Home argues that nothing allows for a second or third notice increasing a tax during an NFRA tax year or retroactively increasing the NFRA tax in a prior fiscal year.

Section 198.421.1 states:

A nursing facility reimbursement allowance period as provided in sections 198.401 to 198.436 shall be from the first day of October to the thirtieth day of September.
Section 198.409 states:

1.  The director of the department of social services shall make a determination as to the amount of nursing facility reimbursement allowance due from each nursing facility.
2.  The director of the department of social services shall notify each nursing facility of the annual amount of its reimbursement allowance on or before the first day of October each year.
Regulation 13 CSR 70-10.110(2) provides:
(K) Effective July 1, 2009, the applicable quarterly survey shall be updated at the beginning of each state fiscal year using the previous December’s quarterly survey;
(L) Effective July 1, 2009, the NFRA will be nine dollars and seven cents ($9.07) per patient occupancy day. The applicable quarterly survey shall be defined in subsection (2)(K); 
(M) Effective January 1, 2010, the NFRA will be nine dollars and twenty-seven cents ($9.27) per patient occupancy day. The applicable quarterly survey shall be as defined in subsection (2)(K)[.]

The issue before us is whether the NFRA period provision in § 198.421 and the NFRA notification provision in § 198.409 are mandatory or directory.  The Missouri Supreme Court instructs that “the starting point is the plain language of the statute itself.”
  Generally, the word “shall” connotes a mandatory duty.
  But the Court held that “where a statute or rule does not state what results will follow in the event of a failure to comply with its terms, the rule or statute is directory and not mandatory.”
  The Court also instructs that “the absence of a penalty provision does not automatically override other considerations.”
  The Court further notes that whether the statutory word “shall” is mandatory or directory is primarily a function of context and legislative intent,
 and that laws directing a public official to perform an act within a specified time have been found to be directory.
   When a statute does not provide for a sanction, absent an “overriding consideration” the statute is directory.
  

The Home cites several cases, including Jackson-Mughal v. Division of Employment Security,
 that have found a provision of law to be mandatory even without a penalty provision.  There are cases on both sides of this issue, and the holdings appear to be specific to the particular laws and facts in the cases.  In the case before us, § 198.409 sets a deadline of October 1 for the Department to notify facilities of their NFRA assessments, and the Department issued assessments after that date.

The Home attempts to distinguish Farmers & Merchants Bank and Trust Co. v. Director of Revenue, but just as that case involved a deadline for the Director of Revenue to respond to claims for tax refunds, this case involves a deadline for an agency to take an action – making the NFRA assessment.  The Court found that the statute imposing the deadline on the Director of Revenue was directory.


The common thread in the cases appears to be that statutes without consequences are directory unless there is a compelling reason, such as the overriding consideration analysis, that the law should be considered mandatory.  Such an overriding consideration was present in Southwestern Bell Tel. Co. v. Mahn, in which the Court considered such factors as a contradiction with another law and an absurd result if the statute in question was not considered mandatory.
  Other overriding considerations have involved whether an interpretation would thwart the legislative purpose of the statute,
 and due process/liberty interests.
  We reject the Home’s argument that business considerations constitute an overriding consideration.  We find nothing in the law or the facts of this case that would argue against a finding that the law is directory.  In fact, a consideration of the intent of the statutes and facts in this case would be, as 
the Department argues, that the purpose of the NFRA statute is to increase funding to Missouri nursing facilities that provide care to Medicaid participants, and that this purpose goes directly to the government’s highest priority – preservation of the public health.
  This purpose would be better served by considering the deadline to be directory.


We find that the provisions of §§ 198.409 and 198.421 are directory and the assessments made after October 1 of each year are valid.  Neither party cites to law that would allow or prohibit additional assessments changing the NFRA amount throughout the year.  Because of our determination that the deadline is directory, we determine that subsequent assessments are also valid.  The Home is subject to the Department’s NFRA increases and adjustments as provided by the Department’s regulations and decision letters.  
Summary

We find that the NFRA is a tax, the Home is a nursing facility and is subject to the NFRA, and the deadline for notification of the tax amount is directory rather than mandatory.


SO ORDERED on June 8, 2012.



_______________________________



SREENIVASA RAO  DANDAMUDI



Commissioner

�We have only considered the arguments made in this brief that are made with regard to issues already in the record.  We do not consider such issues as the Home’s Agency Agreement or the NFRA’s pooling arrangement.


�On January 3, 2012, the Home submitted a judicial opinion for our consideration.


�Sections 198.412; 208.156.  Statutory references, unless otherwise noted, are to RSMo 2000.


�Section 621.055, RSMo Supp. 2011; Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992). 


�Kanakuk-Kanakomo Kamps, Inc. v. Director of Revenue, 8 S.W.3d 94, 96 (Mo. banc 1999).


�Zahner v. City of Perryville, 813 S.W.2d 855, 859 (Mo. banc 1991) (citation omitted).


�IBM v. Director of Revenue, 958 S.W.2d 554, 558 (Mo. 1997).


�Kansas City v. Graybar Electric Co., 485 S.W.2d 38, 41 (Mo. banc 1972).  See also City of Bridgetown v. Northwest Chrysler-Plymouth, 37 S.W.3d 867, 872 (Mo. App., E.D. 2001).


�See Mullenix – St. Charles Properties, L.P. v. City of St Charles. 983 S.W.2d 550, 561 (Mo. App., E.D. 1998) (“Hancock Amendment applies only to revenue increases which are in fact tax increases, whether labeled as taxes, licenses or fees.”).


�President Riverboat Casino-Missouri v. Mo. Gaming Comm’n, 13 S.W.3d 635, 638 (Mo. banc 2000) (admission fees paid by the casinos to the State were taxes and not fees).


�820 S.W.2d 301 (Mo. banc 1991).


�820 S.W.2d at 304 n.10.


�994 S.W.2d 27 (Mo. banc 1999).


�Id. at 31.


�959 S.W.2d 107 (Mo. banc 1997).


�959 S.W.2d at 112.


�Petitioner’s ex. 5 (letter from the Department calling the NFRA a tax); Petitioner’s ex. 20-21 (comments and responses to the Department’s order of rulemaking concerning the “tax”); Petitioner’s ex. 28 (Review of Missouri’s Health Care Related Tax on Nursing Facility Services).


�See Protestant Memorial Medical Center, Inc. v. Maram, 471 F.3d 724, 726 (7th Cir. 2006) (discussion of how this law was intended to address a “loophole” in the Medicaid program).


�Abraham Lincoln Memorial Hosp. v. Sebelius, 2011 WL 2293233 at 2 (C.D. Ill June 8, 2011) (citations omitted) (emphasis added).


�42 U.S.C. § 1396b(w)(3)(B).


�42 C.F.R. § 433.56(b).


�Courts in other states have found that statutes including providers not participating in the Medicaid program as part of a broad-based taxing scheme are permissible.  Commonwealth Revenue Cabinet v. Smith, 875 S.W.2d 873 (1994); Coy v. Florida Birth�-Related Neurological Injury Compensation Plan, 595 So.2d 943 (Fla. 1992).


�Jones v. Director of Revenue, 981 S.W.2d 571, 574 (Mo. 1998).


�State ex rel. City of Blue Springs v. Rice, 853 S.W.2d 918, 920 (Mo. banc 1993).


�State v. Tisius, 92 S.W.3d 751, 770 (Mo. banc 2002).


�Southwestern Bell Tel. Co. v. Mahn, 766 S.W.2d 443, 446 (Mo. banc 1989).


�Farmers & Merchants Bank and Trust Co. v. Director of Revenue, 896 S.W.2d 30, 32 (Mo. 1995).


�Id. at 33.


�Citizens for Environmental Safety, Inc. v. Missouri Dept. of Natural Resources, 12 S.W.3d 720, 726 (Mo. App., S.D. 1999).


�359 S.W.3d 97 (Mo. App., W.D. 2011).


�Farmers, 896 S.W.2d at 33.


�Mahn, 766 S.W.2d at 445-46.


�State ex rel. Hunter v. Lippold, 142 S.W.3d 241 (Mo. App., W.D. 2004).


�Jackson-Mughal, 359 S.W.3d  97.


�Craig v. City of Macon, 543 S.W.2d 772, 774 (Mo. banc., 1976). 
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