Before the
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State of Missouri

DIRECTOR OF DEPARTMENT
)

OF PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 99-3160 PO




)

MARK A. MOSER,

)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Director of the Department of Public Safety (Director) filed a complaint on 

October 13, 1999, seeking this Commission’s determination that the peace officer certificate of Mark A. Moser is subject to discipline for stealing a torque wrench while on duty investigating a homicide.

This Commission convened a two-day hearing with the first day held on December 11, 2001, and the second day on March 26, 2002.  Assistant Attorney General Da-niel Cunningham represented the Director.  Shane L. Farrow, with Hendren & Andrae, represented Moser.  The last written argument was filed on May 7, 2002.

Findings of Fact

1. Moser holds peace officer Certificate No. ###-##-####.  That certificate was current and active at all relevant times.  

2. Moser was formerly employed by the Lafayette County Narcotics Unit as a Deputy. 

3. On or about January 23, 1999, Moser assisted in the investigation of a narcotics-related homicide in Lafayette County.  The victim of the homicide was found in the garage of his own residence with multiple stab wounds and with a power saw protruding from his head.  

4. While on duty and while investigating the crime scene on about January 23, 1999, Moser found a torque wrench across the road from the victim’s residence.  The area across the road from the victim’s residence was a vacant lot where a trailer had previously been located.  

5. The torque wrench did not appear to Moser to have blood or rust on it.  Moser placed the torque wrench in the trunk of his car and later gave it to one of his friends.  Moser did not notify other investigators of the homicide about the wrench, and he made no attempt to verify the ownership of the wrench or ask the wife of the victim if such a wrench was missing.

6. Pursuant to an investigation of the torque wrench, Moser made the following written statement on June 23, 1999:


While at the crime scene at the . . . homicide . . ., I found and took into my possession a torque wrench of unknown value to work on farm equipment.  I regret doing this and will return it as soon as possible.

7. Moser recovered the wrench from his friend’s farm and returned it to investigators.

8. Moser was charged with one count of misdemeanor stealing in the Circuit Court of Lafayette County for appropriating a torque wrench.  After a change of venue to Johnson County, Moser pled guilty on July 17, 2001, to the Class A misdemeanor of stealing.  The court suspended the imposition of sentence and placed Moser on unsupervised probation for a period of six months.  State v. Moser, Case No. CR 400-2MX.  Moser successfully completed the probationary period.  

9. Moser acknowledged his mistake in taking the wrench and asserted under oath that he will not make such a mistake again.

Conclusions of Law


We have jurisdiction to decide whether Moser’s peace officer certificate is subject to discipline.  Section 621.045.
  The Director has the burden to show that Moser has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


The Director alleges that Moser’s certificate is subject to discipline under section 590.135.2(6),
 which provides:

2.  The director may refuse to issue, or may suspend or revoke any diploma, certificate or other indicia of compliance and qualification to peace officers . . . for the following:

*   *   *

(6) Gross misconduct indicating inability to function as a peace officer[.]


Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.” Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates that an especially egregious mental state or harm is required.  Id. at 533.  “Indicate” means:

a : to point out or point to b : to be a sign, symptom, or index of <the high fever ( a serious condition>

Merriam-Webster’s Collegiate Dictionary 592 (10th ed. 1993).  The functions of peace officers include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri State Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).  


Moser argues that he has not committed gross misconduct because he merely took an abandoned tool.  However, Moser ignores the fact that he found the tool during the course of investigating a homicide and while searching an area near the home where the homicide victim was found.  Moser made no attempt to notify the other investigators at the scene about the wrench, and he made no attempt to verify the ownership of the wrench or ask the victim’s wife if such a wrench was missing.


Moser argues that he did not take the tool from a home, worksite, or vehicle and that he did not keep the tool himself.  We agree with those statements.  Nevertheless, taking a torque wrench during the course of an investigation from an area near a homicide, without attempting to verify the ownership of the wrench, is intentional wrongdoing with an especially egregious mental state.  Such conduct is an indication of an inability to function as a peace officer.

Summary


We conclude that Moser’s certificate is subject to discipline under section 590.135.2(6).


SO ORDERED on June 17, 2002.



________________________________



WILLARD C. REINE



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri.





�The repeal of the statute in 2001 has no effect on this action because this action was initiated before the repeal occurred.  Section 1.170.
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