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)


vs.

)

No.  06-0895 PO



)

JEREMY M. MORTON,
)




)



Respondent.
)

DECISION


There is cause to discipline the peace officer license of Jeremy M. Morton because he committed the criminal offense of unlawful use of a weapon. 
Procedure


The Director of the Department of Public Safety (“the Director”) filed a complaint seeking to discipline Morton’s peace officer license.  On November 2, 2006, we obtained service by personal delivery of the complaint and our notice of complaint/notice of hearing on Morton in Columbia, South Carolina.  We held our hearing on February 23, 2007.  Assistant Attorney General Chris Fehr represented the Director.  Neither Morton nor anyone representing him appeared.  The matter was ready for our decision on March 12, 2007, when the transcript was filed. 
Findings of Fact


1.
Morton is licensed as a peace officer.  His license was current and active at all relevant times.

2.
Until about May 18, 2005, Morton was employed as a peace officer for the City of St. Robert.

3.
On June 17, 2005, Morton made calls to the St. Robert Police Department.  One of the dispatchers informed St. Robert police officer Warren Stacy Anderson that Morton was “talking crazy” and that she was concerned he was going “to do something stupid.”

4.
Anderson called Morton at his residence in Texas County.  Morton was crying.  He indicated that supervising officers at the St. Robert Police Department had picked on him and that he might do himself harm.

5.
While still on the line with Morton, Anderson advised his supervisor that he was concerned for Morton’s safety.  The St. Robert Police Department advised the Texas County Sheriff’s Department of Morton’s situation.  Anderson’s supervisor ordered him and another 
St. Robert officer, who knew where Morton lived, to go Texas County to assist.


6.
Texas County officers deployed around Morton’s residence while Anderson contacted Morton by cell phone.  Morton went to the back deck of his residence.  Anderson told him to put down his cell phone because it looked like a handgun.  Anderson and Morton continued talking to each other, but without the telephones.

7.
Anderson also saw a handgun in Morton’s hand.  Morton kept looking into the woods for other officers.  Morton pointed the handgun into the woods as if to fire.  Anderson advised Morton “with enthusiasm” not to fire because that would cause the officers to fire at him.  Morton said he was going to shoot anyway, but he never did.

8.
Anderson continued talking with Morton and was able to get onto the deck with Morton.  

9.
Morton was upset and crying.  Morton smelled of alcohol.  His speech was slurred, his eyes were bloodshot, his movements were sluggish, and he had trouble with his balance.   
Morton told Anderson that his former superiors at the department would finally get what they wanted when Morton ended it.   

10.
Anderson managed to disarm Morton.
  

11.
Officers found a large glass of whiskey and some type of mixed drink in Morton’s residence.  While Morton was getting his keys from the residence, officers found a number of firearms in the dining room, kitchen, and living room.  A Texas County deputy seized a Glock 9 millimeter, a Glock 40 caliber, and a Mossberg 12 gauge shotgun from the residence, all loaded.

12.
Texas County deputies took Morton into custody and drove him to the local hospital for evaluation.  During the 25-minute trip, Morton mentioned killing himself about five times.  Morton said that his superiors at the St. Robert Police Department picked on him and that he was having trouble with his wife, who was serving in the Army outside of Missouri.  Morton said that he was depressed and needed help.  

13.
At the hospital, a laboratory test showed that Morton’s blood alcohol level was .241. 

14.
At the time Morton had the handgun that Anderson took from him, Morton was intoxicated with alcohol.  
Conclusions of Law


We have jurisdiction to hear this complaint.
  The Director has the burden of proving that Morton has committed an act for which the law allows discipline.


The Director argues that there is cause for discipline under § 590.080.1, which states:


The director shall have cause to discipline any peace officer licensee who:


(1) Is unable to perform the functions of a peace officer with reasonable competency or reasonable safety as a result of a mental condition, including alcohol or substance abuse;

(2) Has committed any criminal offense, whether or not a criminal charge has been filed[.] 

I.  Performing Functions of Peace Officer

The functions of a peace officer include “maintaining public order, preventing and detecting crimes and enforcing the laws.”
  Competency, when referring to occupation, is the “the actual ability of a person to perform in that occupation.”
  It also refers to the “disposition to use an otherwise sufficient professional ability.”
  

Subsection (1) is worded in the present tense, showing that the condition must be a continuing one, not just one event.  One instance of intoxication, even with suicidal expressions, does not establish that alcohol abuse or other mental condition has rendered Morton “unable to perform the functions of a peace officer with reasonable competency or reasonable safety.”
  There was no expert testimony to establish such.  There was no other evidence to indicate that this was anything more than a single incident, albeit a very serious and potentially dangerous one.  Therefore, the Director has failed to show that there is cause for discipline under § 570.080.1(1).
II.  Commission of a Crime

The Director argues that Morton committed the criminal offense of unlawful use of weapons as defined in § 571.030:


1.  A person commits the crime of unlawful use of weapons if he or she knowingly:
*   *   *

(5) Possesses or discharges a firearm or projectile weapon while intoxicated[.]

7.  Unlawful use of weapons is a class D felony unless committed pursuant to . . . subdivision (5) or (10) of subsection 1 of this section, in which case it is a class A misdemeanor if the firearm is unloaded and a class D felony if the firearm is loaded[.]
Section 571.010, RSMo 2000, provides the following definitions:
(6) "Firearm" means any weapon that is designed or adapted to expel a projectile by the action of an explosive;
*   *   *
(9) "Intoxicated" means substantially impaired mental or physical capacity resulting from introduction of any substance into the body[.]
Section 562.016, RSMo 2000, provides:

3.  A person "acts knowingly", or with knowledge,

(1) With respect to his conduct or to attendant circumstances when he is aware of the nature of his conduct or that those circumstances exist[.]

There is no dispute that the handgun that Morton was holding and threatening to shoot with was a firearm.  Nor can it be disputed that he was intoxicated.

To possess means “to have in one’s actual and physical control.”
  Officer Anderson testified that Morton had a handgun in his hand and threatened to shoot it into the woods.  
Accordingly, we conclude that Morton possessed that firearm.  We also conclude that his possession was “knowing” because Morton’s threat to shoot the handgun shows that he knew it was a firearm and knew he possessed it.  


There is no evidence that the handgun was loaded.  Whether the firearm was loaded affects the grade of the offense, a loaded gun making the offense a Class D felony and an unloaded one, a Class A misdemeanor.
  For lack of evidence, we find that the gun was unloaded.  Nevertheless, a misdemeanor is still a criminal offense.
  Therefore, we find cause to discipline Morton under § 590.080.1(2).

As for the loaded guns found in Morton’s residence, Dunn’s incident report states:  “All of the weapons were loaded and in the immediate vicinity of where Jeremy had been located.”
  Anderson’s testimony was that “he had a cache of weapons placed throughout the area, the dining room area, the kitchen and living room.  They were just – there were firearms everywhere in that immediate area.”
  As to whether Morton possessed these firearms, he could not have possessed them when he was outside on the deck.  As to when he was inside, there is no testimony as to exactly where Morton was in the house in relation to the firearms.  Without evidence that Morton possessed the firearms found in his residence, the Director fails to prove that Morton is guilty of the crime of unlawful use of weapons in regard to those firearms.
Summary


We find cause for discipline under § 590.080.1(2).


SO ORDERED on March 29, 2007.



________________________________



TERRY M. JARRETT  


Commissioner

	�Anderson testified that he may have secured a second handgun from the small of Morton’s back, but that “this has been some time and my memory isn’t real good since I didn’t write anything.”  (Tr. at 10.)  Because of the uncertainty, we make no finding that Morton had a second gun on his person.


	�Section 590.080.2.  Statutory references, unless otherwise noted, are to the 2006 Supplement to the Revised Statutes of Missouri.


	�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


	�Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).   


	�Section 1.020(8), RSMo 2000.  


	�Johnson v. Missouri Board of Nursing Administrators, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).


	�This is consistent with our other decisions dealing with similar facts.  Director of Public Safety v. McGaughy, No. 04-1382 PO (July 5, 2005) (one instance of driving while intoxicated off duty did not show Respondent had a mental condition connected with abuse of alcohol or that such a condition affected the performance of his functions as a peace officer); Director of Public Safety v. Hayes, No. 05-0470 PO (September 28, 2005) (two instances in two years in which Respondent reported for duty intoxicated was insufficient to show his mental condition or that he had a substance abuse problem).  


	�BLACK’S LAW DICTIONARY 1162 (6th ed. 1990).  Neither § 571.030 nor the definition section in 


§ 571.010, RSMo 2000, defines “to possess.”  


	�Section 571.030.7.


	�Section 556.016, RSMo 2000.  


	�Ex. 3.  Dunn’s testimony added nothing to the quoted statement.  


	�Tr. at 11.





PAGE  
6

