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STATE BOARD OF COSMETOLOGY	)
AND BARBER EXAMINERS, 	)
		)
		Petitioner,	)
			)
	vs.		)		No. 07-1447 CB
			)
VERONICA MORRIS,	)
			)
		Respondent.	)


DECISION 

	The State Board of Cosmetology and Barber Examiners (“the Board”) has no cause to discipline Veronica Morris’ cosmetologist license. 
Procedure

	The Board filed a complaint on August 27, 2007, seeking this Commission’s determination that Morris’ license is subject to discipline.  Morris filed an answer on January 31, 2008.  We grant leave to file the answer out of time.  
	This Commission convened a hearing on the complaint on April 3, 2008.  Tina M. Crow Halcomb, with Walker Crow Halcomb, LLC, represented the Board.  Shira Truitt, with The Truitt Law Firm, LLC, represented Morris.  Morris was not present at the hearing.  Though the Board objected because Morris was not present, the Board made no showing that it subpoenaed 



Morris.  We reconvened the hearing on May 16, 2008.  Again, Halcomb represented the Board and Truitt represented Morris, but Morris was not present.    
	Truitt withdrew as counsel for Morris on June 23, 2008.  Morris filed her written argument without the aid of counsel on August 19, 2008.  
	The Board filed its reply brief on September 4, 2008.  We grant the Board’s request to file the reply brief out of time.  
Evidentiary Rulings
	At the hearing, we took a number of objections with the case and reserved ruling for this decision.
The Board’s Witnesses
	Morris objected to the testimony of the Board’s witnesses, claiming that the witnesses had not been revealed in response to her discovery requests.  Darla Fox, the Board’s executive director, and Jeff Griffin, a Board employee, testified on behalf of the Board.  Morris filed a motion to compel on April 2, 2008, and the Board responded on April 2, 2008, stating that it had responded to the discovery on April 1, 2008.  In response to Morris’ Interrogatory 4, asking the names of all witnesses the Board intended to call at the hearing, the Board responded that it intended to call its inspectors “as needed.”  In response to Morris’ Interrogatory 5, asking the identity of all persons having knowledge of the truth of the facts set forth in the complaint and the answer, the Board responded:  “Other Board of Cosmetology and Barber Examiners employees as relate to investigation and compliance with state law and regulations.”  The Board responded to Morris’ Interrogatory 10 as follows:  
10.  State whether you have examined, seen, witnessed, observed, investigated, or otherwise come into contact with the portion of which [sic] Complainant’s alleged damaged hair.  If so, state the date, time, location, who initiated this contact, and identify all persons that have had such contact. 



RESPONSE:  Objection.  Respondent’s request is not likely to lead to the discovery of admissible evidence.  Without waiving said objection Petitioner states Complainant visited the Jefferson City Office of the Board of Cosmetology and Barber Examiners and showed her hair dot [sic] Darla Fox, Executive Director, and Jeff Griffin, Executive Director 1. 
 
	On April 2, 2008, Morris withdrew her motion to compel, stating that all issues were resolved.  When we reconvened the hearing on May 16, 2008, Morris called Fox as a witness, which we consider as a waiver of Morris’ objection to Fox’s testimony.    
	We deny Morris’ motion to strike the testimony of Fox and Griffin, but we give their testimony little weight.  Fox testified as the custodian of records and executive director of the Board.  Fox and Griffin both testified that they saw Chalanda Davis, the complaining witness, in April 2007, after Morris allegedly damaged Davis’ hair in January 2007.  Fox admitted that she is not a licensed cosmetologist and was not an expert on hair.  Griffin testified that he is a licensed cosmetologist.  Davis testified that she received services from other cosmetologists from January through April 2007.  Griffin and Fox’s testimony is too remote from the date of the alleged conduct and offers an insufficient causal connection between Morris’ alleged conduct and their observations to be accorded any weight.  The pertinent issue in this case is what damage, if any, Morris caused to Davis’ hair on January 27, 2007.  Griffin and Fox’s testimony is not germane to that issue.     
Exhibit 6
	At the hearing, through counsel, Morris objected to the Board’s Exhibit 6, which is Morris’ response to Davis’ complaint before the Board.  Morris’ counsel argued that this document was hearsay and was prepared as part of settlement negotiations.  In her written argument, prepared without the aid of counsel, Morris states that she does not understand why 



her attorney objected to this document, and Morris quotes the document, stating that “It is the only testimony of record that states the Respondents [sic] position.”  
	Morris did not testify at the hearing, and we agree that this document is the only testimony in the record that states her position.  Fox testified that it is a routine procedure for the Board to request that the licensee give a written response to a complaint that a client files with the Board, and this is part of the Board’s fact-finding procedure.  We conclude that Morris has waived her objection to Exhibit 6, and we admit the exhibit into evidence.  
Cross-examination of Fox
	Morris called Fox as a witness when we reconvened the hearing.  On cross-examination, the Board’s counsel inquired whether Fox had received any other communication from Morris with regard to the Board’s investigation, and Morris’ counsel objected that this was outside the scope of cross-examination.  We took the objection with the case, but the witness never answered the question.[footnoteRef:2]  Therefore, the objection is moot.   [2: 	Tr. at 194.  ] 

Small Claims Court
	The Board asked us to take official notice of a small claims court judgment against Morris.  We reserved ruling on the issue.  Because we do not have access to small claims court documents, we cannot take official notice of them.  However, Davis testified as to the outcome of the small claims court case, which we have not found relevant for purposes of making our findings of fact in this case.  
Findings of Fact
	1.  Morris holds a Class CA cosmetologist license.  The license was current and active at all relevant times.  



	2.  On January 27, 2007, Morris gave Chalanda Davis a French roll hairstyle.  Davis’ hair was wet and had been relaxed when she went to Morris.  Morris expressed her concern that the hair was over-processed.  Morris attempted to curl the hair, but it was not holding the curl.  Morris curled the hair a second time.  As Morris re-curled a final section with a curling iron, Morris burned some of the hair.  Davis did not pay Morris for the service, and Davis complained to the Board.
	3.  Morris has been licensed as a cosmetologist since 1992, and the Board has received no complaints against her other than Davis’.    
Conclusions of Law
We have jurisdiction to hear the Board’s complaint.[footnoteRef:3]  The Board has the burden of proving that Morris committed conduct for which the law allows discipline.[footnoteRef:4]   [3: 	Section 320.140.2.  Statutory references are to RSMo 2000. ]  [4: 	Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  ] 

I.  Scope of the Board’s Complaint
	In its written argument, the Board asserts that Morris provided cosmetology services from an unlicensed facility in her home.  However, this conduct is not in the Board’s complaint.  The Board’s complaint, in contrast, asserts:
11.  On or about February 15, 2007, the Board conducted an inspection of Respondent’s place of residence and discovered that that [sic] there were no violations.  Respondent stated that she was not working out of her home, but was providing cosmetology services at Angel’s Beauty Salon.  

(Emphasis added).  

	Due process requires that a licensing agency provide the licensee with notice, in advance of the hearing, of the grounds that the licensing agency asserts will be cause for discipline.[footnoteRef:5]  We  [5: 	Duncan v. Missouri Bd. for Architects, Prof'l Eng'rs & Land Surveyors, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988.)] 




cannot find cause for discipline for conduct that is not asserted in the Board’s complaint.[footnoteRef:6]  The Board’s complaint does not allege that Morris worked from an unlicensed facility, and the inspector’s report shows that Morris’ home salon was permanently closed.  We find no cause for discipline for this charge.   [6: 	Regulation 1 CSR 15-3.350(2)(A)(3); Duncan, 744 S.W.2d at 538-39.  ] 

II.  Services Provided to Davis
A.  Credibility
	The Board’s complaint asserts: 
10.  On or about February 2, 2007, the Board received a complaint from Chalanda Davis stating that she received cosmetology services from Respondent which were performed at Respondent’s residence.  During her appointment, Respondent burnt Ms. Davis on the side of her head with hot rollers.  

This commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.[footnoteRef:7]  When there is a direct conflict in testimony, we must make a choice between the conflicting testimony.[footnoteRef:8]  The Board relies on Davis’ testimony, which we do not find credible.  We have made no finding that Morris burnt Davis “on the side of her head” because we do not find that testimony to be credible.  We have found as a fact that Morris burnt some of Davis’ overly processed hair because Morris admitted that conduct.  Davis testified that Morris burnt her hair “down to the scalp,”[footnoteRef:9] and this is also what she stated to the Board on her consumer complaint form.  On cross-examination, when questioned as to pictures allegedly taken a week after the services that Morris provided, Davis testified inconsistently, as follows:[footnoteRef:10]   [7: 	Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  ]  [8: 	Id.]  [9: 	Tr. at 13.]  [10: 	Tr. at 54-57.  ] 





Q:  Where on the pictures do we have burned scalp? 
A:  When I say “burned scalp,” I’m speaking of I may have the wrong terminology.

Q:  That’s okay.

A:  But to say burned, my hair was burned from the length that it was all the way down to the scalp.  That’s what I meant.  My hair is down to the scalp.  I no longer have that length on that hair.  She burned it.

Q:  So you’re not saying that anyone burned your scalp? 

A:  The curlers were very hot.  When she burned that hair, that meant that the curlers hit my scalp.

Q:  But you’re not saying anywhere here or anywhere that you had burned scalp?  
A:  That’s what I meant by burned scalp.

Q:  You meant, so that I can clarify, you meant burned to the scalp or burned scalp?  

A:  Where anytime you take a hot Marcel iron to anyone’s head, you’re going to burn the hair.  If I have length on my hair, that meant that you’re down here to the scalp. 

Q:  But she never touched the scalp? 

A:  Yes, it touched my scalp.

Q:  Did she burn the scalp?

A:  It was hot on my scalp.

Q:  It was hot on your scalp?

A:  Yeah.

Q:  Did she burn the scalp? 

A:  It was red, yeah.

Q:  It was red.  Did she burn the scalp?

A:  I would say so.




Q:  You would say so.  Anywhere here are you showing any pictures that you had a burned scalp?

A:  I would say this would be good enough to show you that that’s where the hair was burned.

Q:  I understand that’s where the hair was burned.  I’m talking about where the scalp was burned.  You said you had a red scalp?

A:  I would say anywhere in here where the hair was burned with the Marcel iron? 

Q:  Do any of these pictures depict a burned scalp?

A:  I can’t per se say that.  I can just tell you that this is where the hair was burned off.  So therefore, that’s the scalp.  I’m short to my scalp.

Q:  You’re short to your scalp but not burned scalp.

A:  That’s what you said.  Marcel irons hit my head.  They’re hot.  They burn.  Anything hot hits your head, it will burn you.

Q:  Do you have any bruises or abrasions --

A:  Huh-uh.

Q:  -- as a result of a Marcel iron allegedly hitting your head? 

A:  (The witness shook her head.)

COMMISSIONER CHAPEL:  You have to answer verbally, please. 

THE WITNESS:  No.

BY MS. TRUITT:

Q:  So no bruises, abrasions or anything that you would say that the Marcel iron or any instrumentality that Ms. Morris operated left?

A:  No. 

Q:  They’re no burns that they left? 

A:  She left my hair short when she burned it off.



Q:  Not your hair.  I’m just talking about your scalp.  Did you have any burns on the scalp? 

A:  I’m not sure today I don’t.  My scalp was red.

Q:  Your scalp was red?

A:  Yes.    

Davis later testified as follows:[footnoteRef:11]   [11: Tr. at 164-68, 171-72.] 

Q: Where was the damage done on your head? 

A:  That I noticed on January 27 is when the hair fell in my hand.  It was from the curling iron that she had applied to my hair. 

Q:  Is that? 

A:  At that time.

Q:  At that time.  What else, if any, damage are you alleging that Veronica Morris did? 

A:  My hair over my whole head it’s damaged.

Q:  Are you alleging that Veronica Morris damaged your entire head of hair? 

A:  Yes.

Q:  How did she damage your entire head of hair?

A:  My hair is gone.

Q:  I’m looking at a full head of hair.

A:  The hair is damaged in certain spots that I’m not able to see due to her performing the service that she performed on my hair.  I can only go by what I am told and that I can see that my hair is not able to wear the hairstyles that I would be wanting to wear.  I could not.  

*   *   * 





Q:  Are you saying now, though, that your hair is damaged all over as a result of Veronica Morris’ actions? 

A:  Yes.  

*   *   * 

Q:  What damage is done to your hair? 

A:  It’s out.  It’s been damaged.  It came out at the hair, the roots.

Q:  But it came out in that one spot; is that correct? 

A:  I did not know that I had hair missing from all over my head until I seeked [sic] the professional help that I did.  

*   *   * 

Q:  . . . Now, not talking about the singed hair, I’m talking about all of the rest of the damage you say was done to your hair, what is that damage?  

A:  The back of my neck on my hair where she pulled my hair up, it’s thin.  

Q:  It’s thin.  The pictures do not indicate thin hair at all.

A:  When I say “thin,” it’s not a full set of hair.  My hair is not full there.  

*   *   * 

Q:  Your hair has been damaged? 

A:  Yes.

Q:  Your hair has been damaged or your scalp has been damaged? 

A:  My hair and my scalp.  When I say my scalp, I may be saying it incorrectly because I don’t have a license, but I’m saying that my hair was damaged.  My scalp, I don’t have no physical bruises or scars; but when you put chemicals, that’s damaging your hair. 

Davis’ claim that her entire head of hair was damaged because the hair was “gone” is ludicrous.  Her testimony is inconsistent as to whether she had hair damage or scalp damage.  


	Exhibits 2 and 9-13 are allegedly photographs of Davis’ hair taken subsequent to Morris’ styling on January 27, 2007.  We further find Davis’ testimony unreliable because it was inconsistent as to the photographs.  Davis testified that she went to Hair Graphics by Mana to have her hair redone.  Davis first testified that the pictures were all taken at Mana’s, and were all taken the same day at the same time.  However, Davis later testified that the pictures were not all taken on the same day, that she did not know who took the pictures, and that they were probably taken within the same month.  We allowed the admission of the photographs into evidence, but considering that Davis was unable to identify who took the pictures and her testimony was inconsistent, we find her testimony completely not credible.  Because it is unclear what the pictures show, we also give the pictures very little weight.   
	Davis’ testimony is not credible and is entitled to no weight whatsoever.  We have found Morris’ account, stated in Exhibit 6, to be credible.  
B.  Allegations of Cause for Discipline
	The Board asserts that Morris is subject to discipline under § 329.140.2, which provides:  
The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person’s certificate of registration or authority, permit or license for any one or any combination of the following causes:  

*   *   * 

(5) Incompetence, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter; 

*   *   * 

(13) Violation of any professional trust or confidence.  



The Board’s complaint asserts cause to discipline for incompetence, misconduct, gross negligence, and violation of a professional trust or confidence.  The complaint makes no assertions as to fraud, misrepresentation or dishonesty.  The Board’s written argument argues that Morris is subject to discipline for making misrepresentations to Fox, but we cannot find cause for discipline on the basis of facts and law not set forth in the complaint.[footnoteRef:12]   [12: 	Regulation 1 CSR 15-3.350(2)(A); Duncan, 744 S.W.2d at 538-39.  ] 

Incompetence, when referring to occupation, is the “actual ability of a person to perform in that occupation.”[footnoteRef:13]  The courts have also defined incompetence as a licensee's general lack of present ability, or a lack of disposition to use his otherwise sufficient present ability, to perform a given duty.[footnoteRef:14]  Misconduct is the willful commission of a wrongful act.[footnoteRef:15]  Gross negligence is a gross deviation from the standard of care demonstrating a conscious indifference to a professional duty.[footnoteRef:16] [13: Section 1.020(8).  ]  [14: Johnson v. Missouri Bd. of Nursing Administrators, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004); see also Missouri Bd. for Architects, Prof'l Eng'rs & Land Surveyors v. Duncan, No. AR-84-0239 at 116-17 (Mo. Admin. Hearing Comm'n Nov. 15, 1985), aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988); Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  ]  [15: Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900-01 (Mo. App., W.D. 2001).]  [16: 	Tendai v. Missouri Bd. of Regis’n for the Healing Arts, 161 S.W.3d 358, 367 (Mo. banc 2005).] 

	The evidence shows that Davis’ hair was over-processed when she went to Morris and that some of her hair was burned by a curling iron.  The burning was accidental.  Because it was not intentional, there was no misconduct.  Similarly, we conclude that the burning did not rise to the level of gross negligence because Morris’ attempt to treat Davis’ over-processed hair does not rise to the level of a conscious indifference to a professional duty.  
	This Commission has held that a single act is usually insufficient to show a general lack of disposition to use a professional ability.[footnoteRef:17]  Morris has been licensed since 1992 and has had no other complaints before the Board.  We conclude that this single act is insufficient to show a  [17: 	Office of Athletics v. Zeikle, No. 04-1520 AT (Nov. 16, 2005).  ] 




general lack of professional ability.  There is no cause to discipline Morris’ license under 
§ 329.140.2(5).    
	A professional trust or confidence is engendered by a party's reliance on the special knowledge and skills evidenced by professional licensure.[footnoteRef:18]  An accidental burning on hair that Davis had over-processed prior to going to Morris does not reflect a violation of a professional trust or confidence.  There is no cause to discipline Morris’ license under § 329.140.2(13).     [18: 	Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).    ] 

Summary
	We find no cause to discipline Morris’ cosmetologist license.  
	SO ORDERED on January 16, 2009.


		________________________________
		NIMROD T. CHAPEL, JR.
		Commissioner
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