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MISSOURI REAL ESTATE COMMISSION,	)
		)
		Petitioner,	)
			)
	vs.		)		No. 08-1495 RE
			)
STEPHANIE MORGAN,	)
			)
		Respondent.	)


DECISION 

	The Missouri Real Estate Commission (“the MREC”) has cause to discipline Stephanie Morgan for her plea of guilty to, and for committing the conduct underlying, the criminal offense of credit card fraud, and for obtaining her license by false or fraudulent representation, fraud and deceit. 
Procedure
	On August 14, 2008, the MREC filed a complaint to discipline Morgan’s real estate salesperson license.  Morgan received a copy of our notice of complaint/notice of hearing by certified mail on August 25, 2008, and filed an answer on September 22, 2008.  
	We convened a hearing on the complaint on February 3, 2009.  Assistant Attorney General Kevin Hall represented the MREC.  Though notified of the date and time of the hearing, 



neither Morgan nor anyone representing her appeared.  The reporter filed the transcript on February 3, 2008.  
Findings of Fact
	1.  Stephanie Morgan, a/k/a Stephanie Elizabeth Marlow Raymond, a/k/a Elizabeth M. McKown, a/k/a Elizabeth M. Bihm, was licensed by the MREC as a real estate salesperson.  Because Morgan did not renew her license, it expired on September 30, 2008.  
	2.  On or about April 12, 2000, without consent of the cardholder, and with intent to defraud the cardholder, Morgan used Scott Graham’s credit card or credit card number to purchase items from walmart.com.  
	3.  On November 20, 2000, in the Circuit Court of Pearl River County, Mississippi, Morgan pled guilty to credit card fraud, in violation of § 97-19-21(1), Miss. Code Ann., based on the conduct set forth in Finding 2.  On December 13, 2000, the court issued an order of nonadjudication, accepting the guilty plea but withholding adjudication of the plea for a period of five years, subject to certain conditions set forth in the order.  On August 23, 2001, the court issued an amendment to the order of nonadjudication, stating that Morgan had violated some of the terms of probation, and requiring her to complete a program at the Restitution Center.
	4.  On April 12, 2005, Morgan applied for a Missouri real estate salesperson license.  Question 6-13 on the application asked:  
Have you been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution in this state, or any other state, or of the United States, whether or not sentence was imposed?  NOTE This includes Suspended Imposition of Sentence, Suspended Execution of Sentence, and alcohol related offenses, i.e. DWI and BAC.  If yes, answer questions below and provide the date of the conviction and/or pleading, nature of the offense, court location, and case number.  




In response to this question, Morgan checked the box to answer “No.”  On April 13, 2005, the MREC issued the license.    
	5.  On June 19, 2006, Morgan completed the MREC’s application for license/information change to transfer her license to another broker.  The application asked:  
Have you been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere in a criminal prosecution in this state, or any other state, or of the United States, whether or not sentence was imposed?  NOTE This includes Suspended Imposition of Sentence, Suspended Execution of Sentence, Misdemeanor and Felony convictions, and alcohol related offenses, i.e. DWI and BAC.  Check yes if not previously disclosed to this Commission and provide the date of the conviction and/or pleading, nature of the offense, court location, and case number.

In response to this question, Morgan checked the box to answer “No.”

	6.  On July 30, 2006, Morgan completed an application to renew her salesperson license for October 1, 2006, through September 30, 2008.  The application asked:  
Have you been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of this state, or any other state or of the United States whether or not sentence was imposed, including suspended imposition of sentence, suspended execution of sentence and misdemeanor charges that you have not previously disclosed to this Commission?  If yes, provide the date, offense, court location, and case number on reverse side.  

In response to this question, Morgan checked the box to answer “No.”  The MREC renewed the license.  
Conclusions of Law
	We have jurisdiction to hear the MREC’s complaint.[footnoteRef:2]  We have jurisdiction to adjudicate a complaint not only against someone with an active and current license, but also against  [2: 	Section 621.045.1.  Statutory references are to RSMo Supp. 2008, unless otherwise noted.] 




someone who has not renewed his or her license.[footnoteRef:3]  The MREC has the burden of proving that Morgan has committed an act for which the law allows discipline.[footnoteRef:4]   [3: 	Section 339.100.2.  Section 339.100.2 was amended, effective August 28, 2004.  H.B. 985, 2004 Mo. Laws 383-85.  The first sentence of the amended version expressly allows discipline of an expired license, and this provision is applicable because Morgan was licensed, and her license expired, after the effective date of the amendment.]  [4: 	Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).] 

I.  Issuance of License
	Section 339.100.2(10) allows discipline against a licensee for: 
[o]btaining a certificate of registration or authority, permit or license for himself or herself or anyone else by false or fraudulent representation, fraud or deceit[.]

Fraud is an intentional perversion of truth to induce another to act in reliance upon it.[footnoteRef:5]  It requires the intent that others rely on the misrepresentation.[footnoteRef:6]  We may infer fraudulent intent from the circumstances of the case.[footnoteRef:7]  To “deceive” is “to cause to believe the false.”[footnoteRef:8]  “False,” when used in the context of the other words in subdivision (10), means “intentionally untrue.”[footnoteRef:9]  [5: 	Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).   ]  [6: 	Sofka v. Thal, 662 S.W.2d 502, 506 (Mo. banc 1983); see also Missouri Dental Bd. v. Bailey, 731 S.W.2d 272 (Mo. App., 1987).  ]  [7: 	Essex v. Getty Oil Co., 661 S.W.2d 544, 551 (Mo. App., W.D. 1983).  ]  [8: 	WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 584 (unabr. 1986).  ]  [9: 	 8Id. at 819.] 

	In her answer to the complaint, Morgan states that her answers on her applications were truthful because the imposition of sentence was suspended and she did not believe this was a conviction.  We disagree that her answers were truthful.  The questions on the applications clearly asked Morgan to report the guilty plea even if imposition of sentence was suspended.  Morgan obtained her license and renewal of her license by false or fraudulent representation, fraud, and deceit.  She is subject to discipline under § 339.100.2(10).  




II.  Grounds to Refuse to Issue License
	Section 339.100.2(16)[footnoteRef:10] allows discipline for any licensee: [10: 	Section 339.100.2 was amended, effective August 28, 2004.  H.B. 985, 2004 Mo. Laws 383-85. Paragraphs 15, 17 and 18 were renumbered as paragraphs 16, 18 and 19, respectively.  Because these amendments did not change the substance of these provisions, we use the current numbering.  ] 

[c]ommitting any act which would otherwise be grounds for the [MREC] to refuse to issue a license under section 339.040[.]

Section 339.040 provides:
	1.  Licenses shall be granted only to persons who present
. . . satisfactory proof to the [MREC] that they:
[bookmark: SP;f1c50000821b0]
[bookmark: SP;58730000872b1]	(1) Are persons of good moral character; and

[bookmark: SDU_2][bookmark: SP;d08f0000f5f67]	(2) Bear a good reputation for honesty, integrity, and fair dealing; and

	(3) Are competent to transact the business of a broker or salesperson in such a manner as to safeguard the interest of the public.

A.  Good Moral Character

	Good moral character is honesty, fairness, and respect for the law and the rights of others.[footnoteRef:11]  We determine moral character from the person’s conduct, present reputation, evidence of any rehabilitation, and upon “a consideration and determination of the entire factual congeries.”[footnoteRef:12]  Morgan committed credit card fraud.  We find that Morgan’s actions demonstrate that she is not a person of good moral character.   [11: 	Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.1 (Mo. App., W.D. 1997).  ]  [12: 	State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  See also State Bd. of Regis’n for the Healing Arts v. DeVore, 517 S.W.2d 480, 486 (Mo. App., K.C.D. 1974).] 






B.  Reputation

	Reputation means “the estimation in which one is generally held : the character commonly imputed to one as distinct from real or inherent character[.]”[footnoteRef:13]  Reputation is a “consensus view of many people[.]”[footnoteRef:14]  The MREC presented no evidence of Morgan’s reputation.  [13: 	WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 1929 (unabr. 1986).]  [14: 	Haynam v. Laclede Elec. Coop., 827 S.W.2d 200, 206 (Mo. banc 1992).] 

C.  Competence

	Competence, when referring to occupation, is “the actual ability of a person to perform 
in that occupation.”[footnoteRef:15]  It also refers to the “disposition to use an otherwise sufficient professional ability.”[footnoteRef:16]   [15: Section 1.020(8), RSMo 2000.]  [16: Johnson v. Missouri Board of Nursing Administrators, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).] 

	Section 339.010 provides:
[bookmark: SP;b77300006b3e1]1.  A "real estate broker" is any person . . . who, for another, and for a compensation or valuable consideration, does, or attempts to do, any or all of the following:
	
[bookmark: SP;05bc0000c8fe7](1) Sells, exchanges, purchases, rents, or leases real estate;

[bookmark: SP;168800007c371](2) Offers to sell, exchange, purchase, rent or lease real estate;

[bookmark: SP;734b000037f77](3) Negotiates or offers or agrees to negotiate the sale, exchange, purchase, rental or leasing of real estate;

[bookmark: SP;a398000047060](4) Lists or offers or agrees to list real estate for sale, lease, rental or exchange;

[bookmark: SP;cc680000e4bf5](5) Buys, sells, offers to buy or sell or otherwise deals in options on real estate or improvements thereon;

[bookmark: SP;ff2500002f0c0](6) Advertises or holds himself or herself out as a licensed real estate broker while engaged in the business of buying, selling, exchanging, renting, or leasing real estate;

[bookmark: SDU_3][bookmark: SP;3ebd0000cd0b0](7) Assists or directs in the procuring of prospects, calculated to result in the sale, exchange, leasing or rental of real estate;




[bookmark: SP;185800008b331](8) Assists or directs in the negotiation of any transaction calculated or intended to result in the sale, exchange, leasing or rental of real estate;

[bookmark: SP;629d00000a9b4](9) Engages in the business of charging to an unlicensed person an advance fee in connection with any contract whereby the real estate broker undertakes to promote the sale of that person's real estate through its listing in a publication issued for such purpose intended to be circulated to the general public;

(10) Performs any of the foregoing acts on behalf of the owner of real estate, or interest therein, or improvements affixed thereon, for compensation.

2.  A “real estate salesperson” is any person who for a compensation or valuable consideration becomes associated, either as an independent contractor or employee, either directly or indirectly, with a real estate broker to do any of the things above mentioned. . . .

These functions involve handling the property, business, and financial interests of others.  An inherent part of performing these actions competently and in a manner that safeguards the interest of the public is being able or willing to perform them in a trustworthy manner.  The conduct to which Morgan pled guilty shows that she is not competent to perform real estate transactions in a trustworthy manner.  
	There is cause to discipline Morgan under § 339.100.2(16) because her conduct would serve as grounds to refuse to issue her a license as set forth in § 339.040.1(1) and (3).
III.  Criminal Offense

	Section 339.100.2(18) allows discipline for licensees who have:
[bookmark: SDU_8]entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws . . . of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated under this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]






A.  Qualifications, Functions, or Duties of a Salesperson

[bookmark: SDU_13][bookmark: SR;2502][bookmark: SR;2511]	As previously discussed, good moral character is a qualification for the real estate salesperson profession, and the functions of a real estate salesperson involve handling the property, business, and financial interests of others.  The crime of credit card fraud is reasonably related to the qualifications, functions or duties of a real estate salesperson.  There is cause for discipline under § 339.100.2(18).
B.  Fraud, Dishonesty, and Moral Turpitude

	The MREC argues that Morgan pled guilty to an offense an essential element of which is fraud or dishonesty and involving moral turpitude.  An essential element is one that must be proven for a conviction in every case.[footnoteRef:17] [17: 	State ex rel. Atkins v. Missouri Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C.D. 1961).  ] 

	Section 97-19-21(1), Miss. Code Ann., provides:
It is unlawful for any person, with intent to defraud the cardholder, the issuer, a person or organization providing money, goods, property, services or anything else of value, or any other person, (a) to use a credit card or credit card number obtained or retained in violation of Section2 97-19-5 to 97-19-29, or a credit card which he knows is forged, for the purpose of obtaining money, goods, property, services or anything else of value, or 
(b) to obtain money, goods, property, services or anything else of value 
	(i) by representing without the consent of the cardholder that he is the holder of a specified card, or 
	(ii) by representing that he is the holder of a card when he has reason to know that such card has not in fact been issued, or 	(iii) by representing that he has been authorized to use the credit card or credit card number.

Fraud necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.[footnoteRef:18]  Fraud and dishonesty are essential elements of the crime of credit card fraud.   [18: 	MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 359 (11th ed. 2004).] 





	Moral turpitude is:
an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[[footnoteRef:19]] [19: 	In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).] 


In a recent case, Brehe v. Missouri Dep’t of Elementary and Secondary Education,[footnoteRef:20] which involved discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to various classifications of crimes, and concluded that crimes such as fraud necessarily involve moral turpitude.[footnoteRef:21]  Credit card fraud is a crime involving moral turpitude.  	 [20: 	213 S.W.3d 720 (Mo. App., W.D. 2007).]  [21: 	Id. at 725 (quoting Twentieth Century-Fox Film Corp. v. Lardner, 216 F.2d 844, 852 (9th Cir. 1954)).] 

	There is cause to discipline Morgan under § 339.100.2(18) because she pled guilty to a crime that is reasonably related to the qualifications, functions or duties of a real estate salesperson; an essential element of which is fraud and dishonesty; and involves moral turpitude. 
IV.  Any Other Conduct

	The MREC argues that Morgan is subject to discipline under § 339.100.2(19) for “any other conduct which constitutes untrustworthy, improper or fraudulent business dealings, demonstrates bad faith or incompetence[.]”[footnoteRef:22]  The adjective “other” means “not the same : DIFFERENT, any [other] man would have done better[.]”[footnoteRef:23]  Therefore, subdivision (19) refers to conduct different from that referred to in the remaining subdivisions of § 339.100.2.  We have found that the conduct at issue is cause for discipline under § 339.100.2(10), (16) and (18).  There is no “other” conduct.  Therefore, we find no cause for discipline under § 339.100.2(19). [22: 	Emphasis added.]  [23: 	WEBSTER’S THIRD INTERNATIONAL DICTIONARY 1598 (unabr. 1986).] 





Summary
We find cause to discipline Morgan under § 339.100.2(10), (16) and (18).  
	SO ORDERED on March 3, 2009.


		________________________________
		JOHN J. KOPP 
		Commissioner 
1

