Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF COSMETOLOGY,
)



)



Petitioner,
)




)


vs.

)

No. 04-1418 CS



)

CHRISTINE KELLOGG MOOREHEAD
)

and BODY & SOUL DAY SPA, INC.,
)




)



Respondents.
)

DECISION


The license of Christine Kellogg Moorehead and Body & Soul Day Spa, Inc. (“the Spa”) is not subject to discipline because the State Board of Cosmetology (“the Board”) failed to prove that Moorehead committed fraud, misrepresentation or deception, or that she violated professional trust or confidence.
Procedure


On October 26, 2004, the Board filed a complaint seeking to discipline Moorehead and the Spa (“Respondents”).  After some difficulty obtaining service, Moorehead filed a motion to file an answer on January 20, 2005.  By order dated January 26, 2005, we ordered her answer filed as to herself, but not as to the Spa because it was not filed by an attorney.  After several continuances of the scheduled hearings, an attorney entered his appearance on behalf of Respondents on August 5, 2005.

On October 20, 2005, the parties filed a joint motion to submit the case by stipulation of facts.  By order dated October 21, 2005, we granted the motion.  On November 29, 2005, we issued a briefing schedule ordering the last brief due on February 14, 2006.  On December 28, 2005, the parties filed a joint motion for an amended briefing schedule.  By order dated December 29, 2005, we granted the motion and ordered the last brief due on April 14, 2006.
Findings of Fact

1. The Spa is a Missouri Corporation, not in good standing.
2. Moorehead is a natural person.
3. Moorehead was at all relevant times the president or an officer of the Spa.
4. The Spa was administratively dissolved by the Secretary of State’s Office on February 17, 2004.
5. Respondents jointly held a salon license (“the salon license”) for the operation of a salon, listed on the license as Body & Soul Day Spa, Inc.
6. Licensees represented the salon to the public under the name Body & Soul Day Spa, which was located at 1141-43 North Lindbergh, Florissant, Missouri, 63031.
7. Licensees are responsible for the conduct of the salon.
8. Licensees continued to operate the salon until it closed on August 13, 2003.
9. The salon license expired on September 30, 2003.
10. The salon license was current and active at all times between October 28, 1999, through September 30, 2003.
11. Moorehead holds a cosmetologist/manicuring license that is and was at all relevant times current and active.
12. Moorehead holds a cosmetologist/esthetics license that is and was at all relevant times current and active.
13. Between on or about November 15, 2002, through on or about July 22, 2003, Respondents issued the following gift certificates on the following dates to the following people for cosmetology services at the Spa valued at the approximate amounts listed: 

Certificate No.
Certificate Date
To Whom
Amount Valued

Unknown
11/15/02
Darryl Jones
$119.50

1578
12/14/02
Debbie Hunn
$144.00


1678
12/19/02
Chris Hicks
$144.00


1717
12/20/02
Albert Cole III
$35.00


1718
12/20/02
Sheila Tidwell
$50.00


1774
12/21/02
Debbie Grams
$100.00


1788
12/21/02
Shannah Paredes
$200.00


1832 
12/22/02
Kim Spotsville
$60.00


1851
12/23/02
Michelle Klump
$30.00


1899
12/23/02
Cherese Ferguson
$143.00


Unknown
12/23/02
Cherese Ferguson
$41.00


Unknown
12/23/02
Cherese Ferguson
$41.00


1978
12/24/02
Ella Clay
$385.00

2034
01/03/03
Sherry Schupp
$45.00


2096
01/25/03
Vonna Williams
$24.00


2111
02/01/03
Livia Konkel
$50.00


2112
02/01/03
Barb Bradbury
$50.00


2201
02/13/03
Rosslyn White
$231.00


2202
02/14/03
Stephanie Mayberry
$63.00


2228
02/14/03
David Graham
$65.00


2235
02/18/03
Teressa Henry
$215.00


2251
02/22/03
Rita Retter
$100.00

2324
03/18/03
Adria Werner
$230.00


2437
04/03/03
Dian Hilker
$75.00


2499
05/09/03
Kathleen Murphy
$60.00


2500
05/09/03
Kathleen Murphy
$60.00


2508
05/09/03
Nita Tellez
$186.00


2557
05/10/03
Monique Tucker
$186.00


2570
05/10/03
Shirley Cobb
$80.00


2594
05/10/03
Micaela Degracia
$100.00


2628
05/12/03
Dan Mesker
$155.00


2654
05/17/03
Toni Murphy
$203.00


2720
06/09/03
Joyce Barrett
$89.00


2760
06/27/03
Carol Hubbs
$66.00


Unknown
06/27/03
Carol Hubbs
$35.00


Unknown
06/27/03
Carol Hubbs
$35.00


2768
06/24/03
Racquel Russell
$65.00


Unknown
06/24/03
Racquel Russell
$40.00


Unknown
06/24/03
Angelique Jones
$195.00

2796
07/08/03
Maria Hart
$50.00


2816
07/18/03
Vonna Williams
$59.00


2824
07/22/03
Cindy Chestnut
$100.00

14. Licensees did not honor the full value of each gift certificate listed in Finding 13 because they were not presented for reimbursement prior to closing of the Spa.
15. Moorehead signed an Assurance of Voluntary Compliance (“AVC”), pursuant to Section 407.030, RSMo 2000, and agreed with the Missouri Attorney General’s Office (“Attorney General”) to pay $6,000.00 as restitution for unredeemed salon certificates, including, but not limited to, those listed in Finding 13.
16. On or about August 17, 2004, the Cole County Circuit Court approved the AVC between Moorehead and the Attorney General.
Moorehead Testimony

17. The Spa was unexpectedly forced to close due to financial difficulty on August 13, 2003.
18. The Spa closed due to cash flow problems arising from, among other things, past due taxes, which have since been paid.  The money was provided by Moorehead’s financial backer.  However, because of the additional cash that the financier provided to Moorehead, he told her that no further monies would be paid into the business.  As a result, Moorehead had insufficient cash to continue to operate the business and properly service her clientele.  The decision of said financial backer was sudden and unexpected, and thereby resulted in the sudden closing of the salon.
19. Moorehead attempted to sell the business and maintain its operation for the customers of the Spa.
20. The Spa was sold to an individual, Nichol Gordon, who relocated the salon to Jamestown.  Gordon had advised Moorehead that she would honor commitments to previously sold gift certificates.
21. However, Gordon failed to honor her purchase commitment and failed to properly maintain and operate the salon.
22. As a result, Moorehead filed suit against Gordon, which resulted in a judgment entered on May 24, 2004, in favor of Moorehead against Gordon in the Circuit Court of St. Louis County, in the amount of $53,307.00.  However, said judgment remains unsatisfied and nothing has been paid toward the outstanding balance.
23. Licensees honored the full value of each gift certificate, if presented prior to the Spa’s closure.  Licensees were unable to reimburse the holders of gift certificates who did not present them for redemption prior to the Spa’s closure.
24. The gift certificates listed in Finding 13 were not fully honored because they had not been presented for reimbursement prior to the closure of the Spa.
25. Licensees did not maintain a list of each and every gift certificate sold and a contact number for the individuals who purchased said gift certificates.  Further, even if they had maintained such a record, since gift certificates are usually given to a third party for use, it would have been impossible for licensees to determine the exact holders of each gift certificate to contact for reimbursement.
26. On or about August 9, 2004, in her intended [sic] effort to do what was legally and morally correct and with the complete intention of fully reimbursing each holder of an unused 
gift certificate, Moorehead signed the AVC and made full restitution to the customers who had not used their gift certificates.

Conclusions of Law 


We have jurisdiction to hear this case.
  The Board has the burden of proving that Respondents have committed an act for which the law allows discipline.
  The parties agree to the facts in this matter, but disagree as to the application of law to the facts.  The Board argues that there is cause for discipline under § 329.140.2, which states:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person’s certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *


(4) Obtaining or attempting to obtain any fee, charge, tuition or other compensation by fraud, deception or misrepresentation;

*   *   *


(13) Violation of any professional trust or confidence[.]


Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  Deception is the act of causing someone to accept as true what is not true.
  Misrepresentation is falsehood or untruth made with the intent and 
purpose of deceit.
  We may infer the requisite mental state from the conduct of the licensee “in light of all surrounding circumstances.”
  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.


Because a corporation acts only through its agents, its agent’s acts are the corporation’s acts.
  The conduct of Moorehead is also the conduct of the Spa.

The Board argues that Moorehead signed the AVC based on unlawful practices under 
§ 407.020.  The stipulation of facts refers to signing the AVC “pursuant to Section 407.030, RSMo 2000[.]”  Section 407.030 states:


1.  In the administration of this chapter, the attorney general may accept an assurance of voluntary compliance with respect to any method, act, use, practice or solicitation deemed to be violative of this chapter from any person who has engaged in or is engaging in such a method, act, use, practice or solicitation.  The assurance of voluntary compliance shall be in writing and shall be filed with and subject to the approval of the circuit court of the county in which the alleged violator resides or has his principal place of business, or the circuit court of Cole County.  Such assurance of voluntary compliance shall not be considered an admission of violation for any purpose.
(Emphasis added.)  It appears that we may not use the AVC as proof of bad conduct.


The Board argues that we can infer the intent component for fraud and misrepresentation from the circumstances.  We agree with Moorehead that the Board assumes factors in its argument that are not in evidence.  The Board argues that Moorehead issued the gift certificates knowing that the Spa was going to close due to financial distress.  Moorehead’s stipulated 
testimony consistently describes the decision to close the Spa as “unexpected” and “sudden,” 
and the Board offers no evidence to contradict it.  We have the following facts before us:  
(1) Moorehead sold the gift certificates to the Spa from November 15, 2002, to July 22, 2003; 
(2) due to unexpected financial considerations she closed the Spa on August 13, 2003; and 
(3) she sold the Spa and attempted to ensure that the new owner honored the certificates.  We cannot infer any intent to commit fraud or misrepresentation from these facts; nor do we find that Moorehead’s conduct constituted deception or a violation of professional trust or confidence.
Summary

We find no cause for discipline under 329.140.2(4) or (13).

SO ORDERED on June 27, 2006.



________________________________



TERRY M. JARRETT


Commissioner

	�The parties stipulate that the following paragraphs 18 through 27 reflect what the testimony of Moorehead would be if this matter went to hearing.  The Board states that it cannot stipulate to the truth of any of these facts as these facts are beyond the knowledge of the Board, but the Board stipulates that this testimony be admitted as the testimony of Moorehead and agrees that this Commission may consider these paragraphs in rendering its decision as if it were sworn testimony presented at hearing.


	�In the Board’s brief, this sentence was incomplete and the Board stated that the parties were working to resolve the language.  In Moorehead’s brief, she completed the sentence and the Board filed nothing in disagreement.  Therefore, we accept Moorehead’s language.


	�Sections 621.045, RSMo Supp. 2005, and 329.140.2.  Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.


	�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


	�State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  


	�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 322 (11th ed. 2003).  


	�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 794 (11th ed. 2003).


	�Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  


	�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  


	�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).


	�Fowler v. Park Corp., 673 S.W.2d 749 (Mo. banc 1984).  
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