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)
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DECISION

We grant the motion of Union Pacific Railroad Company to dismiss this case for failure to state a claim.
Procedure

On March 14, 2011, Moore filed his complaint.  On April 14, 2011, Union Pacific filed a motion to dismiss the complaint, with suggestions in support.  Although we gave Moore until April 29, 2011, to respond to the motion, he filed no response.
Findings of Fact

1. Union Pacific conveyed certain real property to the City of Kirkwood (“the City”) by quitclaim deed dated December 17, 2002.  Union Pacific reserved a non-exclusive easement “in, over, and through” a portion of the property “for the construction, reconstruction, operation, 
maintenance and use of existing and future underground communication lines and facilities of every kind and nature[.]”

2.
The City erected a memorial walkway on the property.

Discussion
Standing


Union Pacific asserts that Moore lacks standing, because only Union Pacific has the right to assert rights or claims regarding the Memorial.  But, as Union Pacific does not elaborate upon that argument or cite authority in support, we do not find it persuasive.  We disagree with Union Pacific’s argument that Moore has no standing under § 622.320.
  We read Moore’s complaint as asserting that Union Pacific retained rights in the property on which the Memorial stands, and through those rights, bears some level of responsibility.  Further, § 622.320.3 explicitly does not require a complainant to have suffered direct damage in order to have standing to file the complaint.  


It may be that Moore’s comprehension of the rights and duties of the holder of a dominant tenement in an easement is fatally flawed, but because, at this point, we have neither the facts as asserted by the parties, nor their arguments of law, it is premature to make such an assessment.  We decline to dismiss on grounds of standing.

Jurisdiction


Union Pacific alleges that we lack jurisdiction to hear this case, largely because of the relief sought by Moore – that we “remove Union Pacific from service.”  We find the “removed from service” language in § 389.580, the statute that both forbids the erection of structures over 
or contiguous to railroad tracks without first seeking permission from the Division
 to do so, and gives the division the power to promulgate regulations regarding how far away from the tracks such structures must be.  Section 389.580.6 provides:

Whenever any structure or track is erected or constructed in violation of any of the provisions of this section or any rule made under this section, the division in addition to any other remedies provided by law may order that any such track shall be removed from service until and unless the structure or track so erected or constructed is removed or reconstructed to conform to the requirements of this section and the rules made under this section.

(Emphasis added.)  While we recognize the substantive difference between removing Union Pacific’s track from service and removing Union Pacific itself from service, and while removing the track from service would seem to be a drastic remedy to a problem that Union Pacific allegedly did not create, such removal is provided for in the statute as a potential remedy for the violation. 


Further, we are on familiar ground in ruling on cases governed by § 389.580.  A search of our records finds at least five cases where we ruled on the applications of parties who sought to erect structures located less than the minimum distance from railroad tracks prescribed by regulation.   Therefore, we cannot say that this case is not within our jurisdiction.  Given that we have exercised our jurisdiction in cases relating to railroad regulations that apply the same statute that appears to be at issue here, we decline to accept Union Pacific’s argument that we lack jurisdiction to enter the relief Moore seeks.

Failure to State a Claim

A motion to dismiss for failure to state a claim is solely a test of the adequacy of a plaintiff’s position.
  It “attacks the plaintiff’s pleadings.”
  It assumes all of the plaintiff’s averments are true, and liberally grants to a plaintiff all reasonable inferences therefrom.
  
In this case, Moore certainly states the wrong law – two inapplicable statutes and a constitutional provision repealed by the citizens in 1988.  One statute, § 351.385, sets out the powers of general business corporations.
  If Union Pacific is a corporation at all,
 it would probably not be a general business corporation of the type governed by Chapter 351, but a railroad corporation of the type governed by Chapter 388.  Section 351.690 is titled, “Applicability of chapter to certain corporations.”  Paragraph (4) of that statute provides: 

Only those provisions of this chapter which supplement the existing laws applicable to railroad corporations . . . and which are not inconsistent with, or in conflict with the purposes of, or are not in derogation or limitation of, such existing laws, shall be applicable to the type of corporations mentioned above in this subdivision[.]

A plain reading of § 388.010 seems to establish Union Pacific as a “railroad corporation” for purposes of Chapter 388, as it provides:

The term "railroad corporation" contained in this chapter shall be deemed and taken to mean all corporations, companies or individuals now owning or operating, or which may hereafter own or operate, any railroad in this state.

While Chapter 388 offers nothing germane regarding railroad property, Chapter 389, titled “Regulation of Railroad Corporations,” does.  In fact, § 389.580, which we cited earlier, was a focal point of the prior litigation between the parties.
  In this case, however, Moore omitted any mention of § 389.580, and instead based his claim upon §§ 351.385 and 389.653.  While we must take Moore’s averments as true and liberally grant him all reasonable inferences therefrom, we cannot make his legal arguments for him.  Therefore, we find that Moore’s complaint fails to state a claim for which relief may be granted.

Summary


We grant the motion to dismiss, without prejudice.

SO ORDERED on June 3, 2011.

                                                                __________________________________

                                                                MARY A. NELSON

                                                                Commissioner

�Compl. ¶¶ 9-10.  We take Moore’s allegations as true for purposes of Union Pacific’s motion to dismiss, and to determine our jurisdiction.


�Id. ¶ 12.  Moore alleges the City built the memorial walkway “thereupon the reserved easement held by the Railroad.” 


�Statutory references are to RSMo 2000 unless otherwise noted. 


�The Division of Motor Carrier and Railroad Safety, whose powers, duties and functions relating to intrastate and interstate transportation were transferred to the Highways and Transportation Commission by 


§ 226.008.2.


�Nazeri v. Missouri Valley College, 860 S.W.2d 303, 306 (Mo. banc 1993).


�Bosch v. St. Louis Healthcare Network, 41 S.W.3d 462, 463 (Mo. banc 2001).


�Id.


�The other inapplicable statute, § 389.653, is a criminal statute.  Our jurisdiction comes from the statutes alone.  State Bd. of Regis’n for the Healing Arts v. Masters, 512 S.W.2d 150, 161 (Mo. App., K.C.D. 1974).  No statute authorizes us to hear criminal matters.


�We have no indication to that effect.


�Moore v. Union Pacific R.R. Co., No. 10-1783 RR (Mo. Admin. Hearing Comm’n, dismissed on Moore’s motion Jan. 27, 2011).
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