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DECISION


The Missouri Real Estate Commission (“the MREC”) may discipline Twila Moore for her intentional concealment of material facts in a real estate transaction.  
Procedure


The MREC filed a complaint on November 23, 2004.  On September 14, 2005, we convened a hearing on the complaint.  Assistant Attorney General R. Lucas Boling represented the MREC.  Though notified of the place and time of the hearing by certified mail, Moore made no appearance.  The case was ready for our decision when we granted the MREC’s motion to admit deposition transcripts into the record on January 6, 2006.  
Findings of Fact

1. The MREC issued Moore a real estate broker-salesperson license on August 1, 2001.  That license is not active because Moore is not associated with any broker.  The license expires on June 30, 2006.  
2. Starting on January 28, 2002, Moore was associated with ERA Jones-Rutherford Realtors (“ERA”) under managing broker Paul T. Rice (“Rice”).
3. Moore and her husband (“the Moores”) built a house located at 609 North Persimmon Drive, Nixa, Missouri, 65714 (“the house”) with the intention of selling it.  They began building the house as a “spec” house, but quickly found a buyer who desired certain modifications, so the construction proceeded on the house as a “custom” home.  The original buyers then pulled out of the deal, leaving the Moores in sudden need of a quick sale to recover their investment.  Moore listed the house with ERA at $269,900 on February 7, 2002, then dropped the price to $259,900 on February 12, 2002.  
4. Sometime after that, Moore received a contact from Wilson Daniel Moss, II (“Moss”), a loan officer for Nixa Mortgage (“Nixa”), a mortgage broker.  Moss said that he had a potential buyer named Glen Yoder (“Yoder”) of Maywood, Missouri, for the house, but that Yoder wanted some additional modifications to the house.  Moss told the Moores that he could lend them the money necessary to finish the house.  On March 9, 2002, the Moores executed an addendum to their listing agreement that increased the listing price of the house to $337,000.  Moore never saw or spoke with Yoder.  
5. Moss was also was the owner, registered agent, and sole member of the board of directors of NeVes Investments, Inc. (“NeVes”), a former Missouri corporation.  NeVes was created on January 31, 2002, and it was administratively dissolved October 2, 2002, for failure to file a correct annual report to the Secretary of State.  Nixa did not know that Moss owned NeVes.  
6. On May 20, 2002, the Moores signed a promissory note with NeVes.  In the promissory note, the Moores agreed that they would borrow $35,000 from NeVes to finish the house, pay back the loan within three months, and further “lend” NeVes $35,000.  The loan to NeVes was unsecured and had no terms for repayment or interest.    
7. On Nixa’s recommendation, Creve Coeur Mortgage financed the sale at $330,000 for owner occupancy.  The sale closed on June 6, 2002.  Yoder never occupied the house.  
8. The sale’s terms included the loan arrangement, but the documents provided to Creve Coeur Mortgage did not mention it (the “nondisclosure”).  Moore did not timely provide to ERA or to Rice 19 items necessary to show compliance with the law, some of which were required before the closing (“the incomplete file”).  Moore conducted the closing of the house without the supervision – or even knowledge – of either ERA or Rice (“the unsupervised closing”).  
9. Yoder was not present with the Moores at the closing.  Yoder’s signature is absent from the HUD-1 form (“settlement statement”) that Moore signed and presented to ERA to claim her commission.  That settlement statement shows a $76,064.61 payoff to NeVes and $7,499.96 cash to the Moores as the sellers.  On June 10, 2002, NeVes received $76,064.61 from the sale price that Creve Coeur Mortgage paid to the Moores for Yoder.  An invoice from NeVes to the Moores in that amount for “Repayment to finish house and interest payments” is dated that same day.  A separate settlement statement with Yoder’s signature is identical to the first settlement statement except that it shows no payoff to NeVes and over $83,564.57 cash to the Moores.     
10. ERA never obtained some of the items that it needed for its file, and it terminated Moore on September 9, 2002.  
11. The reality of the loan arrangement was that:  
a) the Moores borrowed $35,000 from Moss (through NeVes); 
b) Creve Coeur Mortgage financed the sale at a price substantially higher than the original listing price; and
c) the Moores repaid the borrowed $35,000 to Moss (through NeVes), and paid him $41,064.61 more from the sale proceeds.  

The Moores have received no repayment of their $35,000 “loan” to NeVes because none was intended.  
Conclusions of Law

We have jurisdiction to hear the MREC’s complaint.
  The MREC has the burden of proving facts under which the law allows discipline.
  Moore’s late-filed answer blames paperwork errors at ERA for the missing terms and documents.  In her answer and in discovery  she states that her husband handled all finances.    
A.  Representation

The MREC argues that Moore is subject to discipline for:

[a]cting for more than one party in a transaction without the knowledge of all parties for whom he acts, or accepting a commission or valuable consideration for services from more than one party in a real estate transaction without the knowledge of all parties to the transaction[.
]
However, the record does not show that Moore accepted any consideration from any party to the transaction except herself and her husband.  She accepted consideration from NeVes, and NeVes benefited from the transaction, but NeVes was not a party to the sale of the real estate.  Moore is not subject to discipline under that provision.  
B.  Regulatory Violations

The MREC argues that Moore is subject to discipline for:

[v]iolation . . . of any lawful rule adopted pursuant to sections 339.010 to 339.180[.
]
The MREC cites two of its regulations.

The MREC argues that the nondisclosure violated the following regulation:

Every licensee shall make certain that all of the terms and conditions authorized by the principal in a transaction are specified and included in an offer to sell or buy and shall not offer the property on any other terms. . . .[
]
The loan was one of the terms of the sale.  Its payoff was reflected in Moore’s version of the settlement statement, and it was critical to completing the transaction.  It was not included in the offer to buy and sell real estate, in the documentation provided to Creve Coeur, or in Yoder’s settlement statement.  Moore is subject to discipline for violating that regulation.  
The MREC argues that the unsupervised closing violated the following regulation:

A salesperson shall not conduct the closing of any real estate transaction except under the direct supervision of the manager or broker with whom the salesperson is associated.[
]
We agree.  Rice testified that, contrary to that regulation and ERA’s strict internal policy, the sale was a complete surprise to him and that he had no knowledge of the closing.  Moore is subject to discipline for violating that regulation.  
C.  Concealment
The MREC argues that the nondisclosure is cause for discipline as:
[r]epresenting to any lender, guaranteeing agency, or any other interested party, either verbally or through the preparation of false documents, an amount in excess of the true and actual sale price of the real estate or terms differing from those actually agreed upon[.
]
The MREC also argues that the nondisclosure and unsupervised closing are cause for discipline as:
Making substantial misrepresentations or false promises or suppression, concealment or omission of material facts in the conduct of his business or pursuing a flagrant and continued 
course of misrepresentation through agents, salespersons, advertising or otherwise in any transaction[.
]
The MREC argues that the incomplete file is cause for discipline as:

Failing within a reasonable time to account for or to remit any moneys, valuable documents or other property, coming into his possession, which belongs to others[.
]
Moore omitted the loan from Creve Coeur Mortgage’s information, and she omitted documents from ERA’s file.  Moore is subject to discipline on those grounds.   
D.  Grounds for Refusal

The MREC argues that Moore is subject to discipline for:

[c]ommitting any act which would otherwise be grounds for the [MREC] to refuse to issue a license under section 339.040[.
]
That statute sets three grounds to refuse to issue a license.

The MREC argues that Moore is subject to discipline because she does not “[b]ear a good reputation for honesty, integrity, and fair dealing[.]”
  “Reputation” means “the estimation in which one is generally held : the character commonly imputed to one as distinct from real or inherent character[.]”
  Reputation is not a person’s actions; it is “the general opinion . . . held of a person by those in the community in which such person resides[.]”
  Reputation is a “consensus view of many people[.]”
  The MREC has offered no such evidence.  The MREC has not shown that Moore lacks a good reputation for honesty, integrity and fair dealing.

Section 339.040 allows refusal to applicants who do not show that they “[a]re persons of good moral character[.]”
  Good moral character is honesty, fairness, and respect for the law and the rights of others.
  The MREC cites the unsupervised closing and nondisclosure.  That conduct was part of Moore’s intentional concealment of material facts in the conduct of the real estate transaction.  That conduct demonstrates a lack of good moral character.
  Moore is subject to discipline for lacking good moral character.  
Section 339.040 allows refusal to applicants who do not show that they “[a]re competent to transact the business of a broker or salesperson in such a manner as to safeguard the interest of the public.”
  Competence is general professional ability and disposition to use it.
  The MREC cites Moore’s unsupervised closing, nondisclosure, and incomplete file.  Moore testified in her deposition that she signed whatever she was asked to.  Rice testified that she was not competent to do real estate business in a way that protects the public.  We agree that her conduct shows a general lack of professional ability or disposition to use it.  Moore is subject to discipline for lacking competence to transact the business of a broker or salesperson in such a manner as to safeguard the interest of the public.  

Moore is subject to discipline because her conduct shows lack of good moral character and competence, which would be grounds to refuse her a license.  

E.  Other Conduct


The MREC also argues that Moore is subject to discipline for:  

[a]ny other conduct which constitutes untrustworthy, improper or fraudulent business dealings, or demonstrates bad faith or gross incompetence[.
]
“Other” means “different” or “not the same.”
  All conduct alleged in the complaint is within the provisions we have already discussed, so there is no “other” conduct.  Therefore, Moore is not subject to discipline under that provision.  
Summary


Moore is subject to discipline under § 339.100.2 (2), (3), (4), (14), and (15).  


SO ORDERED on February 22, 2006.


________________________________



KAREN A. WINN
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