Before the
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State of Missouri

DIRECTOR OF DEPARTMENT OF
)
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)




)
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)




)


vs.

)

No. 00-0479 PO




)

LESLIE D. MOODY,
)




)



Respondent.
)

MEMORANDUM AND ORDER


The Director of the Department of Public Safety (Director) filed a complaint on 

February 24, 2000, seeking this Commission’s determination that the peace officer certificate of Leslie D. Moody is subject to discipline for gross misconduct indicating an inability to function as a peace officer.  Specifically the Director alleges that Moody forged stolen check drafts and participated in a conspiracy to cash the unauthorized drafts for personal gain, and that he also burglarized various dorm rooms at Washington University.

Moody failed to appear at the hearing set for January 23, 2001.  At the Director’s request, this matter was continued for 60 days.  On February 2, 2001, the Director filed a Motion for Summary Determination and Suggestions in Support of Petitioner’s Motion for Summary Determination.  Moody subsequently contacted this Commission, and we held a telephone conference with both parties on February 20, 2001.  In the conference, Moody denied 

committing the actions alleged in the Director’s complaint.  He was advised that if he did not answer the Director’s Request for Admissions, we would deem the matters admitted despite his verbal denials.  Over the Director’s objection, we issued an order on that date allowing Moody until March 2, 2001, to respond to the Director’s Request for Admissions and file any responsive pleadings.  Moody has never filed either, or indeed anything in writing.  On March 30, 2001, the Director renewed his Motion for Summary Determination and sent a copy of that motion to Moody at his address of record.  

Moody has had ample opportunity to file an Answer and a response to the Director’s Request for Admissions.  Our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case without a hearing if the Director establishes facts that (a) Moody does not dispute and (b) entitle the Director to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  The Director cites the Request for Admissions he served on Moody on August 24, 2000.  Under Supreme Court Rule 59.01, the failure to answer a Request for Admissions establishes the matters in the request conclusively.  The party making the request is entitled to rely upon the facts asserted in the request, and no further proof in required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 

(Mo. App., W.D. 1985).  Such a deemed admission can establish any fact or any application of law to fact.  Linde v. Kilbourne, 543 S.W.2d 543, 545-46 (Mo. App., W.D. 1976).  That rule applies to all parties, including those acting pro se.  Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  Section 536.073
 and our Regulation 1 CSR 15-2.420(1) apply that rule to this case.  We therefore deem the matters contained in the Request for Admissions to be established, and we make the following Findings of Fact and Conclusions of Law.

Findings of Fact

1. Moody holds peace officer Certificate No. ###-##-####.  That certificate was current and active at all relevant times.

2. Moody was employed as an officer by the Washington University Police Department.

3. In 1999, Moody forged stolen check drafts and participated in a conspiracy to cash the unauthorized drafts for personal gain.

4. In 1999, Moody burglarized various dormitory rooms at Washington University.

5. Moody was terminated from employment with the Washington University Police Department.

Conclusions of Law


We have jurisdiction to decide whether Moody’s peace officer certificate is subject to discipline.  Section 621.045.  The Director has the burden to show that Moody has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


The Director alleges that Moody’s certificate is subject to discipline under section 590.135.2(6), which provides:


2.  The director may refuse to issue, or may suspend or revoke any diploma, certificate or other indicia of compliance and qualification to peace officers or bailiffs issued pursuant to subdivision (3) of subsection 1 of this section of any peace officer for the following:

*   *   *


(6) Gross misconduct indicating inability to function as a peace officer[.]


Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates an especially egregious mental state.  Id. at 533.  Inability is lack of sufficient power, resources, or capacity.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 585 (10th ed. 1993).


Moody forged stolen check drafts, participated in a conspiracy to cash the unauthorized drafts, and burglarized dormitory rooms at Washington University.  We conclude that these actions were willful and manifested not only a wrongful intention, but, given their close connection with his duties as a peace officer, an especially egregious mental state.  We conclude that Moody’s actions constitute gross misconduct indicating an inability to function as a peace officer under section 590.135.2(6).  

Summary


We grant the Director’s motion and enter our decision in the Director’s favor.  We conclude that Moody’s certificate is subject to discipline for gross misconduct indicating an inability to function as a peace officer under section 590.135.2(6).  

SO ORDERED on April ____, 2001.


________________________________


KAREN A. WINN


Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.
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