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DECISION


Charles Monroe did not violate the Campaign Finance Disclosure Law because the Missouri Ethics Commission (“Ethics”) did not prove that Community Urban Progress was a continuing committee.
 
Procedure


Ethics issued a decision in which it determined that Monroe violated provisions of the Campaign Finance Disclosure Law.  Monroe filed an appeal with us.  As its Answer (“Answer-complaint”), Ethics filed the complaint that was previously filed before Ethics and that led to its decision.  We held a hearing on April 18, 2006.  Jon E. Beetem represented Monroe.  Jane Rackers and Earl D. Kraus of the Missouri Attorney General’s Office represented Ethics.  At the 
hearing we granted leave for Ethics to amend orally the Answer-complaint to correct typographical errors.
  

Also at the hearing, we took under advisement Monroe's relevancy objection to admitting the records of two savings and loan accounts in Respondent’s Exhibit A.  One was a joint account Monroe had with his wife, No. 2440195-0 (“Joint Account #1950).  The other was his wife’s own account (“Wife’s Account #2847”).  Ethics claimed that Monroe transferred campaign contributions into each of these accounts.  Monroe contends that what transactions occurred in those accounts after the transfer of any campaign contributions were relevant only to the extent that they may have been campaign expenditures.  Monroe was willing to stipulate that no campaign expenditures were made from those accounts.  However, one of Ethics' accusations is that Monroe violated the proscription in § 130.034.1 against converting contributions “to any personal use.”
  The records of the transactions in those two accounts are relevant to determine whether Monroe or his wife made personal use of any contributions that he transferred into those accounts.  We deny the objection and admit pages 32-48 and 207-487 in Respondent’s Exhibit A.

The parties filed written arguments after the hearing, the last one was filed on July 27, 2006.
Findings of Fact

1.
Monroe conducted campaigns in Kansas City’s inner city neighborhoods for the Missouri State Democratic Committee (“State Committee”) for ten or twelve years before the general election of November 5, 2002
 (“the November 5 election”).  His work included get-out-the-vote (“GOTV”) campaigns on the weekends immediately prior to election days, as well as 
campaigns that advocated specific candidates or issues.  From that work, Monroe was familiar with the inner city neighborhoods and people.
2.
A short time before the November 5 election, the State Committee met with Monroe and others about the upcoming election.  They decided to have a GOTV campaign in the inner city areas of Kansas City where Monroe had worked many times before.  

3.
On or about October 31, Monroe formed and became the treasurer for “Community Urban Progress.”  He formed Community Urban Progress to receive money from the State Committee and to make expenditures to encourage eligible voters to vote in the November 5 election.

4.
On November 1, Monroe faxed to Ethics a “Statement of Committee Organization” form, dated “10/31/02.”  Under “Type of Committee,” Monroe checked “continuing committee” from the six types of committees (candidate, continuing, exploratory, political party, campaign and debt service committees) listed on the form.  Under “Candidate Supported or Opposed” and “Ballot Measures Supported or Opposed,” Monroe put “N/A” for “not applicable.”  

5.
Because Ethics does not accept fax filings, Ethics wrote a letter to Monroe advising him of the need to mail Ethics the original Statement of Committee Organization.  The letter was returned because the address on the Statement of Committee Organization was incorrect.  Ethics reached Monroe at the cell phone number listed on the Statement of Committee Organization and advised him to mail the original Statement of Committee Organization.

6.
Monroe filed no disclosure report for Community Urban Progress before the November 5 election.  

7.
On December 9, Ethics received the original Statement of Committee Organization by mail and filed it. 

8.
Monroe began organizing people, equipment, and space for the GOTV campaign.  The campaign was to include hanging signs on doors of all residents urging people to vote on November 5; calling people on the telephone to see if they needed assistance to get to the polls; renting equipment, such as vans and a “kneeling bus” to accommodate physically handicapped voters; and training workers to operate the equipment.  
9. 
Monroe also arranged to obtain walkie-talkies and to train poll monitors to use them.  Poll monitors went to polls on November 5 and reported back to Community Urban Progress' office what the voter turnout was at a certain time of the day.  For precincts with a low turnout, the office would dispatch workers to put hangers on doors of the residents of that precinct urging them to vote.  Monroe also arranged for people to retrieve absentee ballots from voters who could not leave their homes and to deposit the ballots at the Board of Elections.  
10.
Monroe provided for the hiring of people to do these tasks.  For the people used to distribute door hangers and fliers, Monroe hired a recruiter, Kimberly Scoggins-Bush, who had long-time ties to the community.  She hired youths between 17 and 20 years old from youth organizations, basketball teams, and the like.  Monroe paid her one dollar in cash for each person recruited.
11.
The door hangers and fliers had nothing on them to urge voters to vote any particular way.  The people that Monroe assigned to call residents to see if they needed transportation to the polls had a script to use that contained nothing about political candidates or issues.  Community Urban Progress provided transportation for any voter who requested it.
12.
On October 19, Monroe opened an account, No. 0048771, in the name “Charles D. Monroe dba Community Urban Progress,” at a branch of Douglass National Bank (“the 
Douglass account”).
  The branch was located about 50 yards from the Community Urban Progress' office on East 63rd Street.  This was in the neighborhood where the campaign was to take place.  Monroe saw Douglass National Bank as one that was supportive of the inner city.  

13.
Monroe listed the Douglass account in the Statement of Committee Organization as Community Urban Progress' official depository account.  Monroe intended to deposit the contributions from the State Committee into this account and to disperse funds to pay the expenses of the GOTV campaign.   
14.
Monroe deposited $100 into the Douglass account on October 21.  On October 29, $23.95 was withdrawn to pay for printed checks.
15.
Monroe had problems with Douglass National Bank.  The printed checks for the account were useless because of printing errors.  More importantly, Monroe was supposed to have received money in the Douglass account from the State Committee by Friday, November 1.  The treasurer of the State Committee assured Monroe that he wired $21,000 to Douglass National Bank on November 1, but the bank claimed that it did not receive the money that day or by Saturday, November 2.  It was important that the money be there by the weekend, because Monroe had to pay 150 workers on Sunday for their weekend’s work.  
16.
Douglass National Bank did not credit the $21,000 deposit until Monday, November 4.  
17.
Scroggins-Bush recruited and supervised the youths who distributed GOTV door hangers and fliers.  She informed Monroe how much the workers earned and what denomination bills she needed to pay the workers.  Payment had to be in cash because the type of people she 
hired did not have checking accounts and had great difficulty finding places to cash checks.  Check cashing services available to these workers were very expensive.  
18.
Scroggins-Bush put the money in envelopes for each of the workers.
19.
The payroll was expected to be about $27,000 that Sunday, November 3.  Douglass National Bank informed Monroe that it could not provide that much cash broken down into small denominations even if it timely received the money from the State Committee.
20.
On November 3, Monroe went to a branch of Capital Federal Savings and Loan Association (“Capital Federal”) where he had his own account, a joint account with his wife, and where his wife had an account of her own.  
21.
Before November 3, Monroe used his Capital Federal account number 24753368 (“Capital Federal #3368”) for his own business expenses.  It was in his name only.  On November 1, the account had an opening balance of $16,647.48.
22. 
On November 3, Monroe transferred a total of $5,400 in personal funds from the Joint Account #1950, to Capital Federal #3368, so that he would have enough money to meet the payroll.  The branch provided him with the cash in the denominations he needed in time to pay the workers.
23.
On November 4, at 9:35 a.m., Monroe executed a wire funds transfer in the amount of $21,000 from the Douglass account to Capital Federal # 3368.  
24.
On November 5, 2002, the State Committee wired $75,000 to the Douglass account.  
25.
On November 5, at 10:37 a.m., Monroe executed a wire funds transfer of $74,000 from the Douglass account to Capital Federal #3368.  
26.
The two amounts totaling $96,000 from the State Committee were the only funds that Community Urban Progress received.  
27.
On the following dates, these transactions occurred in Capital Federal #3368:

Date

Amount
Description
11/04/02
$15,000
Transfer to Joint Account #1950
11/05/02
$20,000
Cash withdrawal 
11/08/02
$7,015.00
Cash withdrawal 
12/30/02
$10,000
Transfer to Wife’s Account #2847
12/31/02
$4,000

Transfer to Joint Account #1950
28.
Joint Account #1950 is a checking account titled in the name of Monroe and his wife, Vernice G. Monroe, as joint tenants with the right of survivorship.
29.
Wife’s Account #2847 is a checking account titled in the name of Monroe's wife, Vernice M. Givens (a/k/a Vernice G. Monroe) d/b/a V&GT Marketing Associates.  
30.
Monroe paid Community Urban Progress' expenditures on the GOTV campaign from the Capital Federal #3368 account.  From October to December, 95 percent of the money paid out from Capital Federal #3368 was for Community Urban Progress' expenditures.  The remaining five percent was for Monroe's unrelated business expenses.
31.
On Monday, November 4, Monroe and his workers checked and tested systems and equipment, such as the kneeling bus, to make sure they were working for election day.
32.
In the early morning of November 5, youth workers distributed door hangers urging people to vote.
33.
During November 5, the Community Urban Progress office took telephone calls concerning people needing rides to the polls, scheduled the rides, and radioed drivers to pick up the people.  
34.
Poll monitors kept track of voter turnout and notified the office of what they found.  
35.
At the end of the November 5 election, the Community Urban Progress office made cash disbursements to pay workers and began accounting for the rented equipment.  
36.
Community Urban Progress closed its office about seven to ten days after November 5.  Monroe did not keep many records of expenditures after that.
37.
When Ethics checked to see if Community Urban Progress filed a report 30 days after the November 5 election to acknowledge receipt of the State Committee's donations, Ethics discovered that Community Urban Progress had not filed the report.  Monroe still had not provided Ethics with a correct address.  Ethics called Monroe in January 2003 and told him to file the 30-day report. 
38.
No quarterly committee report for January 15, 2003, was filed on behalf of Community Urban Progress.
39.
No quarterly committee report for April 15, 2003, was filed on behalf of Community Urban Progress.
40.
 No quarterly committee report for July 15, 2003, was filed on behalf of Community Urban Progress.
41. 
On October 16, 2003, Monroe prepared, signed, and filed an October 15 quarterly disclosure report (“Quarterly Report”) for Community Urban Progress with Ethics.  The Quarterly Report stated that the report was for the time period from October 2002 through October 2003.  
42.
There has been no termination report or any other report filed on behalf of Community Urban Progress since October 16, 2003.

Conclusions of Law


We have jurisdiction to hear Monroe's complaint.
  Our duty is to decide the issues that were before Ethics.
  We must follow the same law that Ethics must follow.
  

Ethics charges that Monroe, as the treasurer of Community Urban Progress, violated the requirements that the Campaign Finance Disclosure Law places upon entities defined as “continuing committees” in § 130.011(10).  Monroe denies that Community Urban Progress was a continuing committee.

Because the definition of “continuing committee” is defined as a type of “committee,” the definitions of both terms control the determination of whether Community Urban Progress is a “continuing committee.”  Section 130.011 provides the definitions:

(7) "Committee", a person or any combination of persons, who accepts contributions or makes expenditures for the primary or incidental purpose of influencing or attempting to influence the action of voters for or against the nomination or election to public office of one or more candidates or the qualification, passage or defeat of any ballot measure or for the purpose of paying a previously incurred campaign debt or obligation of a candidate or the debts or obligations of a committee or for the purpose of contributing funds to another committee[;]
*   *   *
(10) "Continuing committee", a committee of continuing existence which is not formed, controlled or directed by a candidate, and is a committee other than a candidate committee or campaign committee, whose primary or incidental purpose is to receive contributions or make expenditures to influence or attempt to influence the action of voters whether or not a particular candidate or candidates or a particular ballot measure or measures to be supported or opposed has been determined at the time the committee is required to file any statement or report pursuant to the provisions of this chapter. . . .
(Emphasis added.)
In its Answer-complaint, Ethics alleges that Community Urban Progress is organized as a “continuing committee” “with its primary purpose to receive contributions or make expenditures to influence or attempt to influence the action of voters.”
  Monroe contends that the definitions in § 130.011(7) and § 130.011(10) include only those entities whose purpose is to influence voters on how to vote.  Accordingly, Monroe argues that for Community Urban Progress to be a continuing committee it must have tried to influence voters to do more than just vote but must have tried to influence them to vote “for or against” particular candidates.    
Ethics has the burden of proof because it seeks to deprive Monroe of property.
  Ethics must prove that Community Urban Progress' purpose in accepting contributions and making expenditures was to influence individual eligible voters to vote specifically for Democratic candidates.  Ethics must prove this by a preponderance of the credible evidence.
  Ethics may meet this burden by substantial evidence of probative value or by inferences reasonably drawn from the evidence.
  A preponderance of the evidence is “that which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows the fact to be proved to be more probable than not.”

Ethics contends that the definitions include the purpose of encouraging voting in areas that are known to be heavily populated with voters who favor a particular party and who might not otherwise have voted
 thereby “influencing the action of voters resulting in the election and 
defeat of candidates for public office.”  So, Ethics contends, Community Urban Progress’ GOTV campaign in neighborhoods that the State Committee believed favored its candidates is a campaign with a purpose “to influence the action of voters for” Democratic candidates. 

We understand the language of § 130.011(7) and (10) in its “plain or ordinary and usual sense.”
  There is no dispute as to the meaning of any particular word in the definitions.  The dispute is whether “purpose of influencing or attempting to influence the action of voters for or against” means only, as Monroe contends, influencing the decisions of individual voters on which candidate to vote for, or whether it also includes, as Ethics contends, broader actions to encourage the participation of all eligible voters in those areas where an increased turnout of voters would likely favor one party’s candidates over another’s.    
We conclude that a person or combination of persons is a continuing committee when they accept contributions or make expenditures to influence the decisions of individual voters on which candidate to vote for.  That definition does not include a general GOTV effort even in areas where it is reasonably certain that there will be more voters favorable to one party’s candidates than to another’s.  The influence exerted to get all eligible voters to the polls can reasonably be expected to also result in some eligible voters who might not have otherwise voted actually voting for the other party’s candidates.  Therefore, the only “action” of a voter influenced by a general GOTV campaign is whether that voter is going to vote, not whether the voter is going to take an “action” for or against particular candidates.
Ethics contends that Monroe admitted that Community Urban Progress is a continuing committee when he identified it as such on the “Statement of Committee Organization.” The courts have defined admissions of a party-opponent as follows:
Evidence may be admitted as an admission of a party-opponent if the following elements are present:
(1) A conscious or voluntary acknowledgement by a party-opponent of the existence of certain facts,
(2) the matter acknowledged must be relevant to the cause of the party offering the admission, and
(3) the matter acknowledged must be unfavorable to, or inconsistent with the position now taken by the party-opponent.[
]
Further, 

Moreover, admissions of a party are not inadmissible merely because they constitute expressions of opinion. . . . .  Opinion testimony may be appropriately admitted so long as it is based on matters not beyond the scope of the personal knowledge and understanding of the declarant.[
]

Monroe’s designation of Community Urban Progress as a “continuing committee” on the Statement of Committee Organization fails to meet the criteria for an admission
 because Ethics failed to show that Monroe's designation was within his scope of understanding.  The designation of Community Urban Progress as a “continuing committee” is a legal characterization that can be arrived at only by applying the definitions in § 130.011(7) and (10) to facts.  There was no showing why Monroe picked that characterization out of the six types of committees (candidate, continuing, exploratory, political party, campaign and debt service) listed on the Statement of Committee Organization form.  There was no showing that Monroe knew what the definitions were and upon what facts he was relying.  We conclude that Monroe's designation on the Statement of Committee Organization is not an admission that supports Ethics' contention that Community Urban Progress is a continuing committee.  
Ethics also relies on the fact that the State Committee was the sole source of Community Urban Progress’ money to show that the purpose of Community Urban Progress and its expenditures was the same as the State Committee's purpose in making the donations.  No one from the State Committee testified as to what its purposes were for the donations to Community Urban Progress, why the State Committee designated certain areas of Kansas City for Community Urban Progress' campaign, and why it listed its donations as “contributions.”  So, to prove the purpose of the State Committee's donations, Ethics is left to rely on the assumption that the State Committee acted consistently with the provisions of § 130.011(25), which defines political party committee as:

a state, district, county, city, or area committee of a political party, as defined in section 115.603, RSMo, which may be organized as a not-for-profit corporation under Missouri law, and which committee is of continuing existence, and has the primary or incidental purpose of receiving contributions and making expenditures to influence or attempt to influence the action of voters on behalf of the political party[.]
(Emphasis added.)  

This means, Ethics contends, that the State Committee made its contributions to Community Urban Progress to get out the vote “on behalf of the party,” that is, to get out the vote in areas where it was likely that an increased voter turnout would result in a higher percentage of Democratic voters.  Ethics also claims that Monroe corroborated that assumption.  When questioned about whether the areas that the State Committee designated for Community Urban Progress' efforts were heavily Democratic, Monroe testified, “I have to assume the party does things in its best interest.”
   

Further evidence of how the State Committee viewed Community Urban Progress is that the State Committee characterized the money it gave to Community Urban Progress as “contributions” on the State Committee's expenditures and contributions report.  By statutory definition, a contribution includes a “donation of money . . . for the support of any committee supporting or opposing candidates or ballot measures[.]”
  Ethics argues that this shows that the State Committee recognized that Community Urban Progress would spend the contribution to support Democratic candidates.


Ethics’ evidence does not prove that the areas chosen for the GOTV campaign were those where an increased turnout of voters would likely result in more votes for Democratic candidates.  Even if the evidence were sufficient on that point, Ethics’ evidence still falls short of proving that Community Urban Progress was a continuing committee because the evidence fails to show that its expenditures were for the purpose of influencing individual voters’ decisions on how to vote.    

Ethics contends that Monroe's testimony provides support for concluding that the State Committee's purposes and Community Urban Progress' purposes were one and the same; namely, getting a voter turnout favorable to Democratic candidates.  Monroe admitted that he had done the same type of work, “getting out the vote,” for the State Committee for ten or twelve years.
  He testified that the formation of Community Urban Progress resulted from a meeting between him and the State Committee just before the election:
     A [Monroe]    Well, we were talking to the party about, you know, what we had already done for them.  And I don't know-- I don't really honestly remember who came with the conversation first.  But they asked, Do you guys know of any folks that –
*   *   *

         Q    (By Mr. Beetem)  Okay.  The -- I'll ask you that question.  How did you come to receive money from the Democratic Committee?

         A    Well, we have a group that meets periodically.  And what we do is we talk about some of the issues that happen in our communities and some of the things that we can do to change those things.  And for lack of a better word, it was a committee of about five or six folks.  And, I mean, we talked, and this was an opportunity for us to take some action.  And -- and we did it.[
]
Even if the State Committee suggested that Monroe form a committee to “get out the vote” just before election day, and even if that suggestion was motivated by the State Committee’s desire to influence eligible voters to vote in those areas where an increase of voters would likely result in an increase in votes for Democratic candidates,  this evidence falls short of proving that the purpose of Community Urban Progress' expenditures was to influence individual voters’ decisions on whom to vote for.  The expenditures went for equipment, workers, and printed material that carried no indication of who Community Urban Progress wanted voters to vote for.  It appeared to be a generic GOTV campaign.  Such an appearance would not tend to influence voters on how to vote, just on whether to vote.  
Ethics had to establish that Monroe was a treasurer of a continuing committee to prove him liable for violations of the Campaign Finance Disclosure Law.  Since Ethics failed to prove that Community Urban Progress was a continuing committee, we determine that Monroe did not commit the violations of the Campaign Finance Disclosure Law that Ethics alleged. 
Summary


Community Urban Progress was not a continuing committee.  Ethics failed to prove that the purpose of Community Urban Progress when taking donations of money and making expenditures was to influence the decisions of individual voters on which candidates to vote for.  
Therefore, Monroe had no obligation to comply with any of the requirements that the Campaign Finance Disclosure Law places upon the treasurers of continuing committees.  

SO ORDERED on July 9, 2007.



________________________________



JUNE STRIEGEL DOUGHTY  


Commissioner

	�Chapter 130.  Statutory references are to RSMo 2000, unless otherwise noted.


	�Ethics amended by changing any reference to a December 16, 2003, disclosure report to an October 16, 2003, disclosure report.  See Answer-complaint, ¶¶ 82 and 105.  Ethics also amended Count XII by adding the first sentence of § 130.031.2 to the quotation of that provision in ¶ 81.  Tr. at 4-5.


	�Answer-complaint, Count XIV.


	�All dates refer to the year 2002.  


	�While the parties spell “Douglass” with one “s” in their First Stipulation of Facts, and in their written arguments, the bank’s own records in Exhibit A, p. 9 et seq., spell it with two.   We follow the spelling in the bank’s records. 
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	�State Board of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App., W.D. 2000).


	�Ethics offered no evidence to support the assertion that voters in Kansas City’s inner city neighborhoods favor a particular political party such that getting out the vote in those neighborhoods necessarily constitutes “influencing the action of voters” in any given election.  In an unsolicited response, Ethics’ witness stated:  “I think that the history of this will show that, not just in this case, but in many cases, surveys have already been done among various constituencies, and you know from the result that if you get this particular constituency to vote, then your particular side is going to do better than the other side.” Tr. at 55.  No historical data or surveys were offered.  


	�Section 1.090.  Because our conclusions of law are based on the plain language of § 130.011(7) and (10), we do not need to determine the applicability of the court decisions from other jurisdictions that Monroe cites.


	�Bowls v. Scarborough, 950 S.W.2d 691, 702 n.7 (Mo. App., W.D. 1997).


	�Id. at 702.


	�Monroe argued that Ethics was contending that Monroe's designation of Community Urban Progress as a continuing committee was a “judicial admission.”  Ethics did not characterize the evidence as a judicial admission.  We have employed the criteria to determine whether the evidence constitutes an admission of a party-opponent.    


	�Tr. at 128.


	�Section 130.011(12).  


	�Tr. at 127.


	�Tr. 77-78.
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