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)

DECISION


Keith L. Monia, Sr., is not entitled to renewal of his license as an insurance producer.

Procedure

Monia filed a complaint on June 15, 2011, seeking this Commission’s review of the decision of the Director of Insurance (“Director”) denying Monia’s application to renew his insurance agent license.  Monia argues that he should be granted a license because the Director’s order issued on May 27, 2011, was unfounded.


This Commission convened a hearing on the complaint on August 29, 2011.  Monia represented himself.  Ross Kaplan represented the Director.  The matter became ready for our decision on January 10, 2012, when Monia filed his written argument.

Findings of Fact

1. Monia is a resident of Missouri and filed a uniform Electronic Renewal Application for Individual Insurance Producer License (“Application”) on May 25, 2011.  He was originally 
licensed as an insurance producer on January 27, 1984.  Monia applied for a renewal in 2007.  The Director refused to renew his license, but later reinstated Monia’s license retroactively.
2. Monia was in a financial crisis.  He was behind on months of mortgage payments, a loan, and had $73,000 of outstanding bills that were due during the relevant times.

3. Paul Bollinger was a long-term client of Monia.  Bollinger is also a senior citizen and ill.
4. On or about August 17, 2007, Monia submitted an application for an annuity for Bollinger to American Equity Investment Life Insurance Company (“American”).  American refused the application because at that time Monia’s license had not been renewed.  

5. American returned the check to Bollinger at the address on the application on September 10, 2007.  Monia obtained Bollinger’s check from American.
6. On September 12, 2007, Monia presented the check American returned for $80,000.00 to Bollinger (while Bollinger was working away from home) and encouraged Bollinger to take out an annuity with Washington National Insurance Company (“Washington”).  Bollinger agreed.  Monia then encouraged Bollinger to endorse the check American had returned saying that Monia would deposit get the proceeds to Washington and create an annuity there.

7. Bollinger endorsed the check from American and gave it to Monia to be used as proceeds for the Washington annuity.  

8. Monia took the check and deposited in his personal account and used the entire $80,000.00 for his own personal benefit and never submitted an application to Washington for the $80,000 annuity Bollinger understood he was applying for.

9. Monia alleges the money was a gift from Bollinger.

10. Monia never received a gift from Bollinger before or after the American $80,000 check that Monia describes as a gift.  Monia did not memorialize the gift.
11. Bollinger denies he gave Monia the $80,000.00 as a gift.

12. Bollinger believed that he had an annuity for $80,000 with Washington.  He repeatedly asked Monia about the annuity, but was told various stories about why Bollinger had not received a statement or paperwork.  Bollinger believed Monia’s stories because of the long relationship they had as insurance producer and customer.  Bollinger believed Monia to be credible and trustworthy until Monia presented a mock up statement that was represented to show Bollinger’s investments in Washington annuities, but the statement said “sample” at the top, and the amounts of the annuities did not add up to Bollinger’s investment annuity totals for Washington.  

13. Bollinger called Monia about getting his money back, but the calls were not returned.

14. Monia presented a Washington “sample” statement to Bollinger to show Bollinger’s investments, but the statement was not issued by Washington.  Washington did not receive any of the $80,000 Monia took from Mr, Bollinger, but Monia attempted to mislead Bollinger to believe that they had.

15. Bollinger went to Monia’s house to get his money back.  

16. Monia never returned the money or asked why Bollinger wanted his ‘gift’ back.

17. Bollinger filed suit against Monia and others to recover his money.
Conclusions of Law


We have jurisdiction to decide whether Monia is entitled to an insurance agent license.
  Monia has the burden to show that he is entitled to licensure.
  


We exercise the same authority that has been granted to the Director.
  Therefore, we simply decide the application de novo.
  We have the same degree of discretion as the Director and need not exercise it the same way.
  

Credibility


The commission must judge a witness’ credibility and we have the discretion to believe all, part, or none of the testimony of any witness.
  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.
  Monia and Bollinger presented different stories at the hearing that could not be reconciled.  Monia is alleged to be the recipient of a kind gift from his long term customer Bollinger.  Bollinger says he was promised an annuity in exchange for $80,000, and that he never got it despite demands.  Monia denies saying he did not know Bollinger wanted the money back until he received notice from an attorney years later.  

At the hearing Monia attempted to embarrass and belittle Bollinger, asking him if he was a dumb fish and bringing up irrelevant family business.  Monia at times pretended to be confused, requested time to read a deposition, and asked for a continuance far in to the case.  Monia stalled the proceedings with a request to submit additional information and could not articulate any evidence to show that the $80,000 was a gift.  He was flustered and at times nonsensical and uneasy.  Bollinger, however, was consistent and passionate.  He spent the most time as a witness and was remorseful for the trust he placed in Monia.  

Monia on the other hand was evasive and inconsistent in his own account of events and also in responding to questions on cross examination. We find after observing both Monia and 
Bollinger that Monia is not credible and believe Bollinger’s account of the facts surrounding this case.
Monia took $80,000.00 from an ailing senior citizen
Section 375.141.1 provides:

The director may suspend, revoke, refuse to issue or refuse to renew an insurance producer license for any one or more of the following causes: 

(2) Violating any insurance laws, or violating any regulation, subpoena or order of the director or of another insurance commissioner in any other state; 

***

(4) Improperly withholding, misappropriating or converting any moneys or properties received in the course of doing insurance business; 

***

(8) Using fraudulent, coercive, or dishonest practices, or demonstrating incompetence, untrustworthiness or financial irresponsibility in the conduct of business in this state or elsewhere[.]
Section 375.144 provides:

It is unlawful for any person, in connection with the offer, sale, solicitation or negotiation of insurance, directly or indirectly, to: 
(1) Employ any deception, device, scheme, or artifice to defraud; 

***

(4) Engage in any act, practice, or course of business which operates as a fraud or deceit upon any person. 
Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity 
or a disposition to defraud or deceive.
  Monia took $80,000.00 from Bollinger by telling Bollinger that he was going to use the money to open an annuity for him with Washington.  Bollinger testified:

Q: Can you please tell the Commissioner why you endorsed the check…to Mr. Monia?

A: When I endorsed the check for $80,000, it was my intention for him to purchase an annuity from Washington National Insurance Company.  

Q: Did you ever receive an annuity based on that $80,000 check?

A: I never received that annuity.

Bollinger further testified:

A: Keith, you were my agent!...And at that time you’ve got to understand, I trusted you.  I was a fool.

Monia inappropriately withheld, misappropriated, and converted Bollinger’s money pursuant to Monia’s work as an insurance agent by the use of fraudulent and dishonest practices and was not trustworthy.  He is subject to denial under § 375.141 (2), (4) and (8).  

We conclude that Monia failed to carry his burden of proof to show that he should be licensed.  We conclude that Monia’s application for renewal should be denied pursuant to 
§ 375.144.1(2), (4) and (8).


SO ORDERED on February 1, 2013.


________________________________



NIMROD CHAPEL, JR.


Commissioner
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