Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF INSURANCE,
)



)



Petitioner,
)




)


vs.

)

No. 06-1376 DI



)

KEITH L. MONIA,

)




)



Respondent.
)

DECISION


Keith L. Monia is not subject to discipline because the Director of Insurance (“the Director”) failed to prove that Monia (1) signed clients’ names to insurance documents without their authorization; or (2) misrepresented a client’s state of residence or the terms of an insurance contract.
Procedure


On September 14, 2006, the Director filed a complaint seeking to discipline Monia.  Monia was served with a copy of the complaint and our notice of complaint/notice of hearing by certified mail.  On May 14, 2007, we held a hearing on the complaint.  Stephen R. Gleason represented the Director.
  Monia represented himself.  The matter became ready for our decision on August 13, 2007, the date Monia’s brief was due.

Findings of Fact

1. Monia is licensed as an insurance producer.  His license is, and was at all relevant times, current and active.  Monia is not licensed as an insurance producer or its equivalent in Illinois.
2. At all relevant times, Monia was an insurance producer for Allianz Life Insurance Company of North America (“Allianz”).

I.  Roma Richter
3. Before August 31, 2004, Roma Richter contacted Monia about purchasing an annuity.

A.  Richter’s Signature
4. On August 31, 2004, Richter and Monia met at a Red Lobster restaurant because Monia did not have an office and was working from his home and the Red Lobster was close to Monia’s home and Richter’s place of employment.  Richter applied for the annuity on that date.  She also began to complete a Long Term Care (“LTC”) application, but took the application with her because she wanted more time to think about it.

5. The annuity application, with attached replacement notice, has four signature lines (“transaction authorization signature,” “lost policy statement signature,” “replacement notice signature” and “statement of understanding signature”).  All four lines are filled in with the signature “Roma Richter,” and three are dated August 31, 2004.
  Richter signed her name on the transaction authorization signature line and the replacement notice signature line.  Monia did not sign Richter’s name on the lost policy statement signature line or the statement of understanding signature line on the annuity application.
6. On August 31, 2004, Monia and Richter went to the U.S. Bank.  The bank’s employee Tara Conner “guaranteed” Richter’s transaction authorization signature on the annuity application.  When asked by the Director’s investigator on February 1, 2006, Conner was unable to remember the date or to produce her log from the period of time when she guaranteed Richter’s signature.

7. Richter gave Monia two telephone numbers, one with a “573” area code.  Richter told Monia that she had several addresses – all in Missouri.  Richter asked to use Monia’s post office box temporarily because she did not have a secure mailing address at that time and so that no one else would know about the policies.
8. On September 9, 2004, Monia and Richter met again, and Richter completed the LTC application.  Monia did not sign Richter’s name to the LTC application.  By check dated September 9, 2004, Richter paid $1,045 to Allianz.  This was the premium payment for the LTC policy.  The LTC application is signed “Roma Richter” and dated September 9, 2004.
9. On October 25, 2004, Monia and Richter met at a Steak N Shake.  Monia delivered the LTC policy to Richter.  Richter signed a Policy Delivery Transmittal attached to the application, and signed a check to Allianz for an additional premium payment of $51.50.
10. Sometime after October 25, 2004, Richter called Monia and stated that she wanted the annuities and LTC policy cancelled.

B.  Richter’s Address

11. The address listed on the annuity application is “PO Box 1899, Cape Girardeau, MO.”  This is Monia’s post office box.
12. In 2000, a marketing company sent Monia a “lead card”
 that lists Richter’s address as 242 Elwanda Drive, Jackson, Missouri.

13. When she applied for the annuity, Richter told Monia that she lived at several addresses in Missouri.  She later told the Director’s investigator that her address at the time she applied for the annuity was 304 Cook Avenue, Jonesboro, Illinois.

C.  Allianz

14. By letter dated October 29, 2004, Richter informed Allianz of her accusations against Monia, including the allegations that he had forged her signature and tricked her into signing forms.  The letter stated that she discussed the annuity policy with Monia on 
September 9, 2004.  The letter requested a refund.
15. Richter completed an “Affidavit of Forgery” dated February 8, 2005.
16. Allianz canceled Richter’s annuity policy at Monia’s request.  Allianz canceled Richter’s LTC policy at her request and refunded her premiums.
17. By letter dated March 6, 2005, Allianz reported Monia to the Director’s Consumer Fraud Unit based on Richter’s complaint.  This letter references Richter’s affidavit and states that Monia’s appointment with Allianz had been terminated.
II.  Mary and Denist Gibson
18. On December 22, 2004, Monia met with Mary and Denist Gibson at their home to discuss purchasing an Allianz MasterDex 10 Annuity.  The Gibsons each applied for an annuity on that date.
A.  The Gibsons’ Signatures
19. On the annuity applications, the lost policy statement signature lines are signed “Mary L. Gibson” and “Denist O. Gibson.”  On Mary Gibson’s application, the replacement notice signature lines are signed “Mary L. Gibson,” and the application is dated December 22, 2004.
  Monia did not sign the names of either of the Gibsons to either signature line.
20. The annuity application dated January 7, 2005, that was signed by bank personnel Claudia Murphy, has no signature on the lost policy statement signature line.

21. On February 8, 2005, the Gibsons signed a policy delivery receipt.

B.  Terms of Contract

22. On December 22, 2004, Monia left a brochure about the annuity with the Gibsons.   The brochure states:  “You earn a 10% bonus on premium received for five years” and “MasterDex 10 gives you an immediate gain with a 10% premium bonus.  You receive the bonus on your initial premium and any additional premium you submit for the first five years.”

23. The first statement is also on the first page of the annuity policy.
  Monia explained this statement in further detail and asked Mary Gibson to write a clarifying note on the policy because he thought this statement was unclear as it appeared in the policy.
24. The brochure also states:

Need cash?  MasterDex 10 really lets you have it!

Beginning 12 months after your last premium is received, you may annually withdraw up to 10% of the total premiums paid – without a penalty – until 50% of your total premium has been withdrawn.
You can choose an income stream that delivers your annuity’s full value.

After five policy years, you can receive the full value of your MasterDex 10 Annuity by choosing an income stream lasting 10 years or longer.  This is called annuitization.  You can also take your money in a single lump sum.  Keep in mind, however, that if you do so you will only receive the policy’s surrender value and you will forfeit any bonus or index credits.  Learn more on accessing your money later in this brochure.

25. Monia did not tell the Gibsons that they could withdraw their funds at any time, nor did he tell them that they would receive 10% interest or a bonus for five years. 

C.  Allianz

26. The Gibsons requested a refund of their money paid to Allianz.
27. By letter to the Gibsons dated April 26, 2006, Allianz informed them of the decision to allow them the opportunity to “rescind your policies for a return of premium (less withdrawals) plus interest of 3.0%, compounded annually.”

28. Allianz informed the Director’s investigator, Jennifer Crum, by letter dated April 26, 2006, of its decision to allow the rescission.

III.  Complaints

29. Richter and the Gibsons filed complaints with the Director.
Conclusions of Law 


We have jurisdiction to hear this case.
  The Director has the burden of proving that Monia has committed an act for which the law allows discipline.
  
Credibility of Evidence


This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  The Director did not offer the live 
testimony of any of the complainants who were involved in the transactions at issue, and instead relied on the testimony of the Director’s investigator and the records of the investigation.
  Monia testified under oath and offered his own evidence.


Where no objection is made, hearsay evidence in the records can and must be considered in administrative hearings.
  But the Director’s entire case is based on hearsay evidence and, most disturbingly, hearsay evidence that appears to lack authenticity and objectivity.  The Director’s evidence of what occurred between Monia and his clients comes from transcriptions of meetings between the clients and the Director’s investigators.
  Both the meeting with Richter and the meeting with the Gibsons were labeled “informal,” and their statements were not taken under oath.  Neither transcription was certified as a true, complete and accurate record.
  In the Richter transcription, there were problems with the tape recorder used to record the first part of the conversation in that it stopped taping when no one was speaking, and they were unsure whether they would have a recording.


Monia had no opportunity to cross-examine these witnesses, and we had no opportunity to form an opinion of their credibility.  The only sworn statement is a copy of an “Affidavit of Forgery” from Richter dated February 8, 2005, that states:

I, Roma Richter, being duly sworn on oath, depose that I am of legal age and that the item described below has been examined and is disputed as follows:

· I did not sign or authorize to be signed the policy application for long term care dated September 9, 2004 for Policy number 50085234. (Exhibit A)

· I do not reside at PO Box 1899, Cape Girardeau, MO 63702 as noted on the long term care application. (Exhibit B).
· I reside at 304 Cook Avenue, Jonesboro, IL 62952.

It appears from the record that this affidavit was not made for the purpose of this case, but for Allianz so that they would cancel Richter’s LTC policy and return the premiums she had paid.


The questioning in the transcriptions contains evidence of bias against Monia in the investigation.  There is a clear difference in the tenor and manner of questioning and in the type of questions asked of Richter and the Gibsons and of Monia.  Monia was told that recording the meeting with him was a “memory tool,” but then the transcription of this recording was offered as evidence against him.  At the beginning of the “informal fact finding conference,” the Director’s investigator Jennifer Crum told Monia:
CRUM: Nine fifteen a.m.  Present for the Department is Senior Counsel Kathyrn Turner, Special Investigator Sheri Sloan, and myself, Jennifer Crum.  It’s our practice to record these as a memory tool.  Not all tapes are transcribed, but if this is we’ll go ahead and give you a copy of it, okay?[
]

The following are excerpts from the transcription of the conference with Monia in which the Director’s investigator appears to be attacking Monia rather than requesting information:
CRUM:  Who signed Roma’s name on that one?

MONIA:  Roma did.

CRUM:  That’s not Roma’s signature on there.

MONIA:  How do you know?

CRUM:  Are you saying you witnessed that?

MONIA:  yes.  She signed all those signatures at the bank.[
]
*   *   *

CRUM:  Okay.  Did . . . did Roma have a second home or?

MONIA:  I don’t know.  I don’t know if she had a second home or not.

CRUM:  Aren’t these things you should be asking whenever you’re writing up the applications?

MONIA:  It’s none of my business.

CRUM:  Okay.  You’re writing a policy for somebody in a different state that I’m taking that you were not licensed in Illinois.

MONIA:  I’m not licensed in Illinois.

CRUM:  And you didn’t feel you were obligated to inquire more into that?

MONIA:  My question to her was in the last 12 months, where have you resided for seven months or more.

CRUM:  It didn’t matter where she was currently residing?  She’s not a traveling salesman or a traveling . . . she doesn’t travel.  She’s not retired, don’t [sic] travel all over the place.[
]

*   *   *

CRUM:  So what’s the purpose of Exhibit 4?  I don’t get it.

MONIA:  Okay.  That is just my proof that she was in town that day.

TURNER:  Why wouldn’t the application for long term care be proof that she was in town?

MONIA:  Well I don’t . . . I don’t have any . . . I don’t have any formal copy that I  have notarized.

CRUM:  What would it matter if she was in town?  Her address is in Illinois.  It’s a long term care application.  Shouldn’t it be written in Illinois as an Illinois contract?
MONIA:  Her indications to me are that she was still a Missouri resident.

CRUM:  I don’t believe that Keith.  That . . . that makes no sense to me whatsoever.  None of this makes sense to me at all.  I’m having a hard time and she signed an affidavit of forgery saying this is not her signature on the long term care application.[
]
*   *   *

CRUM:  So are you saying that you signed her name to the application because she wasn’t available to sign it?

MONIA:  No.

CRUM:  That’s not her signature.[
]

*   *   *

CRUM:  This is Exhibit 3.  This was a letter . . . copy of a letter she sent to Allianz.  At that page there.  I highlighted it.  And that makes more sense to me that you met with her, said, “Here, sign this long term care application.”  It says LTC app at the top.  She thought it was the long term care app, signed it.  It actually was the annuity application.  You didn’t have her signature.  Hold on.  You didn’t have her signature on the long term care application so you went ahead and signed it and had two apps there that you could submit.[
]

*   *   *

CRUM:  You would refer your customers to the company?

MONIA:  Yes.

CRUM:  And you couldn’t explain what an annuitization value was or a cash value was or?
MONIA:  I wouldn’t want to make a mistake and I would want the professionals to handle it.

CRUM:  Aren’t you considered a professional?

MONIA:  Absolutely.

CRUM:  Having a license?[
]

In contrast, the investigators appear to be working with Monia’s former clients in a positive and friendly manner, as evidenced by the following excerpts from their transcriptions:
From the Richter transcription:

CRUM:  Okay.  We may or may not have a recording I guess, but . . .

RICHTER:  Well to be quite honest, if you don’t, I got it all down here for you babe.

CRUM:  You got it all written down.  Wonderful.  That is wonderful.

RICHTER:   can give you this when you leave.

CRUM:  Ok.  There was [sic] some documents in here, and there’s other signatures in here that I don’t know that you are aware of.

RICHTER:  You mean my signatures or . . . or supposed signatures?

CRUM:  Supposed signatures.[
]
*   *   *

RICHTER:  And my Thrivent agent got this from Allianz on 10-25, same day, inquiring about the status of the transfer.  And I had never ever given any kind of authorization for a transfer.

CRUM:  Okay.

RICHTER:  So the same date that I picked up the longer term care, this was sent to my Thrivent agent.

CRUM:  Okay.

RICHTER:  From Allianz.  I felt that was a bit weird that the dates were exactly the same.

CRUM:  Yeah, that is.[
]
*   *   *

CRUM:  And that coincides with what Tara was telling us also, that you were only there once.

RICHTER:  Right.

CRUM:  She knew you were only there once.

RICHTER:  I’m . . . I’m glad she remembers that.

CRUM:  I was amazed.

RICHTER:  Because otherwise it would have been he say she say.

CRUM: Right.  Now we got two unrelated people.  She has no interest . . .[
]

*   *   *

CRUM:  Do you want me to make a copy of those when I get back to the office and send them back to you?

RICHTER:  If you want to.

CRUM:  I’ll do that, because that would be helpful.

RICHTER:  And also, um, my . . . my grandson’s notebook here.

CRUM:  Laugh.  It came in handy.

RICHTER:  Yeah. I always need paper.  This is just, well of course I think you already know pretty well.  I just sort of did a in more detail, uh, than what I had sent in to Allianz if you want this.

CRUM:  Okay.  Yeah.  That would be great.

RICHTER:  And just, you know, stuck little things in it.  It’s pretty rough, but I just did this the other day because I thought well, you know, I  know that I’m not going to remember all this unless I write it down.

CRUM:  Well this is wonderful, ‘cause these notes just help tremendously.  It is certainly a blessing when we have people like you that take good notes throughout the transaction.  Laugh.  It 
makes our job easier.  Because a lot of it is . . . comes down to he said she said issue . . .

RICHTER:  Right.  Right.

CRUM: . . . but I think we have a lot of strong points here [. . . .
]
From the Gibsons’ transcription:

JENNIFER:  Yeah, I’ve got it here.  It’s dated 12-22-04.  Do you recall signing a Replacement Form?

MARY:  I don’t, uh, I can’t recall.

JENNIFER:  Okay.  That looks different in there.  I know you have a pretty handwriting.  It’s real smooth and let’s see.  Like that one there.  That one’s yours isn’t it?

MARY:  Uh huh.

JENNIFER:  You could see how smooth that is compared to the Replacement Form.

MARY:  Did you have , uh . . . uh someone look at them?

JENNIFER:  No.  Um, not yet.  I think we’re going to . . . what we, um . . . let me go off the record and . . . and I can tell you kind of the procedures for those handwriting analysis [. . . .
]

Normally, bias at the investigative stage would be irrelevant because this Commission takes additional evidence and makes an independent determination of whether there is cause for discipline.  It is only relevant in this case because the answers to the biased questions are the only evidence of the Director’s version of what occurred between Monia and his clients.  This bias is combined with the lack of opportunity for Monia to challenge the answers or ask key witnesses questions of his own.


The Director has forced us to make a credibility determination between Monia’s live, credible testimony and an affidavit and hearsay evidence in an investigative report.  For these and the reasons set forth below, we make our credibility determination in favor of Monia.
Cause for Discipline


The Director argues that there is cause for discipline under § 375.141:


1.  The director may suspend, revoke, refuse to issue or refuse to renew an insurance producer license for any one or more of the following causes:

*   *   *


(2) Violating any insurance laws, or violating any regulation, subpoena or order of the director or of another insurance commissioner in any other state;

*   *   *


(5) Intentionally misrepresenting the terms of an actual or proposed insurance contract or application for insurance;

*   *   *


(7) Having admitted or been found to have committed any insurance unfair trade practice or fraud;

(8) Using fraudulent, coercive, or dishonest practices, or demonstrating incompetence, untrustworthiness or financial irresponsibility in the conduct of business in this state or elsewhere;
*   *   *


(10) Signing the name of another to an application for insurance or to any document related to an insurance transaction without authorization[.]
I.  Misrepresenting Terms – Subdivision (5)


A misrepresentation is a falsehood or untruth made with the intent and purpose of 
deceit.
  The Director argues that Monia intentionally misrepresented the terms of an insurance contract by telling the Gibsons that they could withdraw any contract funds at any time.  Monia denies telling them that.  He testified:

COMMISSIONER DOUGHTY:  All right.  Well, the allegation, as I’m understanding it, is, what they were told was that they could withdraw any of the contract funds at any time.

MR. MONIA:  No.  They weren’t told that.

COMMISSIONER DOUGHTY:  All right.  That’s the issue in this case.

MR.  MONIA:  They were told that anytime after the first year they could ask for the RMD [recommended minimum distribution] or 10 percent, whichever was greater.  And they could do that every 12 months.   And then after the fifth year, then they could annuitize it for 10 or more years.

The annuity brochure also explains this as noted in our findings of fact.  We find that Monia did not misrepresent to the Gibsons that they could withdraw their funds at any time.


The Director also argues that Monia intentionally misrepresented the terms of an insurance contract by telling the Gibsons that the contract would pay the Gibsons 10% interest
 annually for the first five years.  The terms of the contract provided for payment of a 10% bonus guaranteed for the first year only.  Only under certain circumstances would bonuses be paid for the other four years.  The brochure states:  “You earn a 10% bonus on premium received for five years” and “MasterDex 10 gives you an immediate gain with a 10% premium bonus. You receive the bonus on your initial premium and any additional premium you submit for the first five years.”
  Monia testified that he specifically clarified this with the Gibsons:

MR. MONIA:  Okay.  Unfortunately, we don’t have Mr. and Mrs. Gibsons’ policy here.  But on the first page of the policy, where their name is, there’s little statement in there that’s exactly like this one that is in this brochure.  And it says you earn a 10-percent bonus on premiums received for 5 years.

And I asked Mrs. Gibson if she would pencil something in there because I said I don’t like the way that that’s written.  I said that’s on all premiums received for up to the first 5 years.  So if they send in any additional money, they’ll get a 10-percent bonus, but they’re not going to get 10 percent on their money every year.

So that would be on their policy.  It’s not on the brochure.  But I noticed it very clearly on the policy when I delivered it.  Their policy was the first one I delivered that had that statement actually on the first page of the policy.  All the other Allianz policies I ever did, did not have that on there.

In other words, they must have reprinted in a different manner.  And she penciled it in, with that little note I asked her to pencil in, because I just simply wasn’t comfortable with the way it was written.

We find that Monia did not misrepresent to the Gibsons that they would receive 10% interest or a bonus for five years.

Monia is not subject to discipline under § 375.141.1(5). 
II.  Signing the Name of Another – Subdivision (10)


The Director argues that Monia signed his clients’ names to an application for insurance or to another insurance document without authorization.  Forgery is defined as follows:


1. A person commits the crime of forgery if, with the purpose to defraud, the person:

(1) Makes, completes, alters or authenticates any writing so that it purports to have been made by another or at another time or place or in a numbered sequence other than was in fact the case or with different terms or by authority of one who did not give such authority; or

(2) Erases, obliterates or destroys any writing; or

(3) Makes or alters anything other than a writing, including receipts and universal product codes, so that it purports to have a genuineness, antiquity, rarity, ownership or authorship which it does not possess; or

(4) Uses as genuine, or possesses for the purpose of using as genuine, or transfers with the knowledge or belief that it will be used as genuine, any writing or other thing including receipts and universal product codes, which the actor knows has been made or altered in the manner described in this section.

A.  Roma Richter


The Director offers a copy of Richter’s affidavit stating that she did not sign or authorize anyone to sign the LTC application and a copy of the LTC application signed “Roma Richter”
 by someone.  The Director also offers Richter’s letters and statements at the informal meeting indicating that she did not sign two of the four signature lines on the annuity application.


The annuity application has four signature lines (“transaction authorization signature,” “lost policy statement signature,” “replacement notice signature” and “statement of understanding signature”).  All are signed “Roma Richter,” and three are dated August 31, 2004.  Richter told Crum that the signatures on the transaction signature line and on the replacement notice signature line were hers.
  The Director alleges that Monia forged the other two signatures.

The Director alleges that Monia forged the three “Roma Richter” signatures on the LTC application, and offers Richter’s affidavit and unsworn statements at the informal meeting.  Monia testified that Richter signed the documents on September 9, 2007 – the date on the LTC application.


Richter’s version of her business dealings with Monia differs significantly from his version.  Richter stated that she wanted to purchase an annuity from Monia and met him at a Red Lobster to discuss it.  Richter admitted that she signed a form dealing with the annuity.  She admitted that two of the signatures on the annuity application are hers.  After reading about the annuity, she decided not to purchase it, and informed Monia.  After he persisted in attempting to sell her the annuity, she told him that she might be interested in another type of investment.


Richter stated that Monia met her at her house in Jonesboro, Illinois.  Richter asked about LTC insurance, and wrote him a check.  Richter maintains that Monia tricked her into signing forms to transfer money in an existing annuity to the annuity he wanted to sell her and that he then forged her signature on the new annuity application and the LTC application.


Richter is inconsistent in her version of the events.  In her statements at the informal meeting, she told the investigators that she met with Monia to discuss the annuity on August 31, 2004, and that she had decided by the September meeting that she did not want the annuity.  She told the investigators that they discussed the LTC policy on September 9, 2004.
  This is consistent with the information in her letter that the Director received on April 18, 2005.
  In her letter to Allianz, she states:  “I met with Keith Monia on Sept. 9th and discussed rolling over nearly [$] 200,000 into a 12% Bonus Power Dex Elite Annuity.”
  She does not reference the August 31, 2004, meeting or a meeting at which she would have signed the LTC application.

The physical evidence also does not support her story.  The signature that Richter admits is hers and that was guaranteed by Conner is clearly on the last page of an annuity application.
  
This is obvious when one compares this page with the complete annuity application
 and the complete LTC application.


Monia testified that he did not sign Richter’s name to any of the documents
 and that Richter’s signature was guaranteed on two occasions.
  Crum testified that she spoke with Conner, from US Bank, who said that she had not done a “signature guarantee” on Richter for the LTC application.  Although Conner told Crum that Monia and Richter had come to the bank only once for a signature guarantee, she was unable to remember the date or produce a log for those days.  Again, Conner’s account of her dealings with Monia and Richter is hearsay, and neither Monia nor this Commission was given a chance to question it. 

Richter admits that two of the signatures on the documents are hers, and we have samples of Richter’s handwriting.
  Crum testified that the signature on the LTC application “varies from the one” that Richter admitted was her signature.
  One may give an opinion on the genuineness of a signature even if one did not see the document signed and is not a handwriting expert.


The signatures that the Director asks us to compare are found on documents that are obviously not originals.  Any handwriting analysis would be more difficult using documents that have been copied, possibly many times.  Although there are some differences in the signatures, we cannot make a determination that they were made by different people.  Even if we could do so, the Director would still have the burden of proving – not only that Richter didn’t sign them – but that Monia did.


The Director failed in his burden of proving that Monia forged Richter’s signature on the annuity application or the LTC application.
B.  The Gibsons


The Director argues that Monia signed Mary Gibson’s and Denist Gibson’s names to a certificate of lost contract and signed Mary Gibson’s name to a replacement notice without their authorization.  We have a sample of the Gibsons’ signatures and handwriting.
  The Gibsons admit that they signed the transaction authorizations.  As part of the investigative report, the Gibsons state that they did not sign the other two signature lines.
  Monia testified that they did.


For the same reasons cited above, the handwriting supplied to us to compare does not prove that the Gibsons did not sign the documents and does not prove that Monia did.  There do not appear to be inconsistencies such as we noted in Richter’s case, but we must still make a credibility determination between Monia’s live, credible testimony and the Gibsons’ unsworn, hearsay statements.  We make our credibility determination in favor of Monia.

The Director failed in his burden of proving that Monia forged the Gibsons’ signatures.  Monia is not subject to discipline under § 375.141.1(10).
III.  Violate Law/Unfair Trade Practice/Fraud/Incompetence

Subdivisions (2), (7) and (8)


The Director argues that Monia’s actions violated the following statutes.

Section 375.934(1), RSMo 2000:


1.  It is an unfair trade practice for any insurer to commit any practice defined in section 375.936 if:


(1) It is committed in a conscious disregard of sections 375.930 to 375.948 or of any rules promulgated under sections 375.930 to 375.948[.]
Section 375.936, RSMo 2000:

Any of the following practices, if committed in violation of section 375.934, are hereby defined as unfair trade practices in the business of insurance:

*   *   *

(7) “Misrepresentation in insurance applications”, making false or fraudulent statements or representations on or relative to an application for a policy, for the purpose of obtaining a fee, commission, money, or other benefit from any insurer, agent, agency, broker or other person[.]

These statutes are definitions and cannot be violated.  The Director did not allege that any other statutes or regulations were violated.  There is no cause for discipline under § 375.141.1(2).


The definitions of “unfair trade practice” are quoted above.  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  When referring to an occupation, incompetency relates to the failure to use “the actual ability of a person to perform in that occupation.”
  It also refers to a general lack of, or a lack of disposition to use, a professional ability.
  The definition of “trustworthy” is “worthy of confidence” or “dependable.”
  Irresponsible means “not based on sound reasoned considerations . . . unprepared or unwilling to meet financial responsibilities.”
  

The Director argues that Monia committed an insurance unfair trade practice; used fraudulent, coercive or dishonest practices; and demonstrated incompetence, untrustworthiness or financial irresponsibility in the conduct of business in this state or elsewhere.
A.  Richter’s Address


The Director argues that Monia listed Richter’s city and state of residence as Cape Girardeau, Missouri, even though he knew that such statement was false and that Richter’s actual residence address was 304 Cook Avenue, Jonesboro, Illinois, because he was not licensed to sell insurance in the state of Illinois.  Monia testified that Richter gave him several addresses in Missouri and a telephone number with a “573” area code.


The Director’s evidence does not directly contradict this assertion.  The Director’s evidence includes information about taxing social security that was mailed to Richter at a Missouri address.
  A Life and Annuity Policy History Journal lists communication on September 21, 2004, from Monia stating that Richter was in the process of moving from Missouri to Illinois.
  In her interview with Crum, Richter stated:

CRUM:  Okay.  During this meeting in August of ’04, August 31st of ’04 at Red Lobster, um, was he aware of . . . of your resident address at that time?

RICHTER:  Well I’m sure he was.

CRUM:  Did you actually write down your address on any of these documents?

RICHTER:  You know, I’m not sure if . . . if he asked me what my address was or not, but, um, to be quite honest, I’m not sure if my address was brought up at that.  Well if he wrote down . . . if he wrote down my name and address, he had to have had my . . . I was living here at that time.  I had lived here since, uh, the end of May, about the third week in May of . . . of ’04, so if he filled out my name and address, he definitely knew I lived in Jonesboro.

Richter’s sworn affidavit does not even establish where she lived when she signed the insurance documents.  Her affidavit, signed on February 8, 2005, is written in the present tense – swearing where she did and did not reside at the time she signed the affidavit, not at the time of her contacts with Monia.


Monia testified that even if he had known about the Illinois address, Richter had given him multiple addresses in Missouri.  He testified:

Now, I have customers that live in Alaska and in Florida.  You know, they live all over the place.  But their permanent residence is in Missouri.  They’re retirees, and they do have temporary residences in different places. . . .  I didn’t feel like it was any of my business other than that she did have a Missouri residence.

We find that Monia did not intentionally misrepresent Richter’s state of residence.

B.  Signing Clients’ Names/Terms of Contract

As noted above, the Director failed to prove that Monia misrepresented the terms of an insurance contract or application or that he signed his clients’ names without their authorization.  The Director failed to prove that Monia committed an insurance unfair trade practice or fraud; used fraudulent, coercive, or dishonest practices; or demonstrated incompetence, untrustworthiness or financial irresponsibility in the conduct of business.  There is no cause for discipline under § 375.141.1(2), (7) or (8).
Summary


Monia is not subject to discipline under § 375.141.1.

SO ORDERED on October 18, 2007.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�The Director’s post-hearing brief was filed by Tamara A. Wallace.


	�There is conflicting testimony as to whether Richter took the LTC application with her or whether Monia held it in her file until their second meeting.  Tr. at 45, 50.


	�Pet. Ex. 1D; Resp. Ex. H.  The lost policy statement signature is not dated.


	�Pet. Ex. 1G.


	�Agents buy leads from marketing companies for the names of potential clients.  Tr. at 38.


	�Attachment to Resp. Ex. E.


	�Pet. Ex. 1N; Resp. Ex. L.  The Director’s complaint questions the authenticity of no other signatures.


	�Resp. Ex. K.  The difference between Respondent’s Exhibits L and K is that the signatures on Exhibit K were guaranteed.


	�For the terms of the contracts, we relied on Monia’s testimony and the brochure about the annuity.  The contracts are not in evidence.


	�Resp. Ex. M.


	�Tr. at 88.


	�Resp. Ex. M.


	�Pet. Ex. 1O.


	�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2006.


	�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


	�Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).


	�The Director’s brief states that Richter testified that she did not personally sign her name to a document, but this is incorrect.  The Director offered only one witness at the hearing, Investigator Jennifer Crum.  Richter stated to the Director’s investigators in the “informal meeting with Roma Richter” that she had not signed documents, but this was not sworn testimony.  Petitioner’s ex. 1H.


	�Clark v. FAG Bearings Corp., 134 S.W.3d 730, 736 (Mo. App., S.D. 2004) (citing Dorman v. State Bd. of Regis’n for the Healing Arts, 62 S.W.3d 446 (Mo. App., W.D. 2001)).


	�Pet. Exs. 1H, 1K.


	�Compare the certification of the hearing reporter in the transcript in this case.


	�Pet. Ex. 1H at 3, 7.


	�Pet. Ex. 1A.


	�Pet. Ex. 1E at 1.


	�Pet. Ex. 1E at 14-15.


	�Pet. Ex 1E at 20.


	�Pet. Ex. 1E at 27-28.


	�Id. at 29.


	�Id. at 30.


	�Pet. Ex. 1E at 37.


	�Pet. Ex. 1H at 7.


	�Id. at 12.


	�Pet. Ex. 1H at 23-24.


	�Pet. Ex. 1H at 25.


	�Pet. Ex. M at 28.


	�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 794 (11th ed. 2004).  


	�Tr. at 84.


	�The Director refers to interest, and Monia and the Allianz brochure refer to a bonus on premiums.


	�Resp. Ex. M (emphasis added).


	�Tr. at 88-89.


	�Section 570.090.1.





	�Pet. Ex. 1A.


	�Pet. Ex. 1H at 7-8, 9.


	�Pet. Ex. 1C.


	�Pet. Ex. 1H at 11-12.


	�Pet. Ex. 1C.


	�Id.


	�Resp. Ex. D.


	�Resp. Ex. H.


	�Resp. Ex. E.


	�Tr. at 49.


	�Tr. at 51-52.


	�Pet. Ex. 1C; Resp. Exs. C and I.


	�Tr. at 34.


	�Gregg v. Georgacopoulos, 990 S.W.2d 120, 124-25 (Mo. App., S.D. 1999).


	�Pet. Ex. 1L; Resp. Ex. P.


	�Pet. Ex. 1M at 27-28. 


	�Tr. at 70.


	�State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  


	�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 359 (11th ed. 2004).


	�Section 1.020(8), RSMo 2000.    


	�Johnson v. Mo. Bd. of Nursing Adm’rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).  


	�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 1344 (11th ed. 2004).  


	�WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 1196 (unabr. 1986).


	�Pet. Ex. 1B.


	�Pet. Ex. 1D.


	�Pet. Ex. 1H at 2-3.


	�Pet. Ex. 1A.


	�Tr. at 58-59.
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