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RUSTY LEE MONCHIL,
)



)



Petitioner,
)




)


vs.

)

No. 11-1948 DI



)

DIRECTOR OF DEPARTMENT OF
)

INSURANCE, FINANCIAL INSTITUTIONS
)

AND PROFESSIONAL REGISTRATION,
)




)



Respondent.
)

DECISION


We grant Rusty Lee Monchil’s application for an insurance producer’s license.
Procedure


On September 26, 2011, Monchil filed a complaint appealing the denial of his application by the Director of the Department of Insurance, Financial Institutions and Professional Registration (“the Director”).  On October 19, 2011, the Director filed an answer.  On February 7, 2012, we held a hearing on the complaint.  Chief Counsel Mary S. Erickson represented the Director.  Monchil represented himself.  The matter became ready for our decision on May 17, 2012, the date the last brief was due.

Findings of Fact

1. In May or June of 1987, at about 11:00 p.m., Monchil was driving with friends.  He drove over a hill and saw a truck parked in his lane.  He swerved to go around the truck to avoid 
a collision and killed three children who were at the driver’s side window of the truck.  Monchil was 16 years old at the time, and there were no drugs or alcohol involved.
2. On May 19, 1988, Monchil pled guilty to three counts of the Class C felony of involuntary manslaughter.  He received a suspended imposition of sentence, and the court placed him on five years’ probation.
3. On or about June 14, 1989, Monchil knowingly possessed cocaine, a controlled substance. 

4. On June 28, 1990, in the Clay County Circuit Court, Monchil pled guilty to the Class C Felony of possession of cocaine, a Schedule II controlled substance.  The court sentenced Monchil to three years in the Missouri Department of Corrections. 
5. On October 11, 1990, the Circuit Court of Platte County found Monchil in violation of his probation and revoked his suspended imposition of sentence and imposed sentences of three years on Count I, three years on Count II, and three years on Count III, with sentences to run concurrently with each other and to run concurrently with the sentence in the Clay County case. 
6. On or about August 22, 1991, Monchil was released on parole, and was discharged by the Missouri Board of Probation and Parole on February 21, 1993.

Application
7. On November 2, 2010, the Director received Monchil’s application.
8. Background Information Question No. 1 of the application asks whether the applicant has ever been convicted of a crime, had a judgment withheld or deferred, or is currently charged with committing a crime.  Monchil answered “Yes” to Question No. 1.
9. In regard to Monchil’s “Yes” answer to Background Question No. 1 of the Application, Monchil made the following statement:
In 1987, I turned 16 years old and had my license for 2 months. I was driving over a hill and when I crested the hill there was a truck parked in my lane.  As I went around the truck I did not see that there were children there in the road until it was too late.  (No drugs or alcohol were involved.)  I was totally sober.  I was charged with involuntary, manslaughter.  My parents had me plead guilty to probation.  While I was on probation, a friend came by and asked if I knew where he could buy some drugs.  I did not do drugs, but I knew where you could buy them, so I introduced him to someone.  This may shock you that drugs were so easily available to kids in high school, but they were.  I went to school in Kansa [sic] City, MO and drugs were more accessible to kids than alcohol because it is not taxed and regulated.  I did not know it at the time, but he was working with law enforcement to set people up so a drug charge against him would be dropped.  At this point my probation was violated, so I plead [sic] guilty to 3 years total.  I served a year and a half and was released.  This all happened over 20 years ago when I was just a teenage kid![
]
10. On September 20, 2011, the Director mailed, by certified mail, a Refusal to Issue Insurance Producer License (“Refusal”), refusing Monchil’s application for a Missouri insurance producer license.  
Monchil’s Current Conduct Since the Conviction 20 Years Ago
11. Monchil works for Marriott International.  He has a purchasing card and a master key clearance.
12. Monchil is a valued member of the Marriott team and has been recognized many times for his service.

13. Monchil is a valued member of his community.

14. Monchil has a family and is active in community civic affairs.
15. Monchil has not had any criminal convictions in more than 20 years.

16. Monchil is a good citizen who respects the rights of others and works on his own time to improve his community.

17. Monchil is honest.

18. Monchil is hard working.

19. Monchil has an excellent reputation for fair dealing in his community.

20. Monchil is a committeeman for Mirable Township.

21. Some of Monchil’s customers, neighbors, civil leaders, wife and employer believe him to be of good moral character.
Conclusions of Law 


We have jurisdiction to hear Monchil’s complaint.
  The applicant has the burden to show that he or she is entitled to licensure.
  We decide the issue that was before the Director,
 which is the application.  We exercise the same authority that has been granted to the Director.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.
  


The Director argues that there is cause for denial under § 375.141:

1. The director may suspend, revoke, refuse to issue or refuse to renew an insurance producer license for any one or more of the following causes:

***
(6) Having been convicted of a felony or crime involving moral turpitude[.]

Section 324.029 states:

Except as otherwise specifically provided by law, no license for any occupation or profession shall be denied solely on the grounds that an applicant has been previously convicted of a felony.


Monchil pleaded guilty to the Class C felony of possession of a controlled substance under § 195.202:
1. Except as authorized by sections 195.005 to 195.425, it is unlawful for any person to possess or have under his control a controlled substance.

2. Any person who violates this section with respect to any controlled substance except thirty-five grams or less of marijuana is guilty of a class C felony.

3.
Any person who violates this section with respect to not more than thirty-five grams of marijuana is guilty of a class A misdemeanor.
Twenty years ago, Monchil pled guilty to the crime of involuntary manslaughter under 
§ 565.024:

1.
A person commits the crime of involuntary manslaughter if he:

(1)
Recklessly causes the death of another person; or

(2)
While in an intoxicated condition operates a motor vehicle in this state and, when so operating, acts with criminal negligence to cause the death of any person.

2.
Involuntary manslaughter is a class C felony.

Felonies Involving Moral Turpitude

Conviction of felonies alone is not a reason to deny a license unless those felonies involve moral turpitude.  Monchil pled guilty to crimes that were felonies, and the Director also asks us to find that the crimes involved moral turpitude.  Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]


In Brehe v. Missouri Dep’t of Elementary and Secondary Education,
, a case that involved discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);

(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes); and

(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (Category 3 crimes).

The court stated that Category 3 crimes require consideration of “the related factual circumstances” of the offense to determine whether moral turpitude is involved.


There was no evidence (other than the two 20-year-old guilty pleas of Monchil – who was 16 at the time) that Monchil is not of good moral character now.  To the contrary, Monchil introduced a long line of letters from those in his community, including his state representative, who advocates expungement of Monchil’s convictions; his county sheriff, who investigated Monchil and found him to be a good citizen; and members of his community, who elected Monchil to public office and rely upon his judgment in the execution of their affairs.

By all accounts, Monchil has changed his life and conducts himself with honesty, integrity, and fair dealings in his work and relationships since his incarceration.  There is no evidence to the contrary.


Monchil presented unrebutted evidence at the hearing of his good moral character and his adoption of a new moral code as follows:

· Caldwell County Assessor Beverly Alden:

I have known him to be a steadily employed family man, good citizen, he pays his taxes on time and have heard of no adverse criticism of him in the Courthouse.[
]
· Caldwell County Sheriff Kirby Brelsford:

He is well respected by his neighbors and community.  I firmly believe that Mr. Monchil is a good man and should be afforded equal opportunity just as any other person would be to better themselves.[
]

· State Representative John Quinn urged the prosecuting attorney to allow the expungement of the convictions from Monchil’s criminal record because he can create a better life for his family.

· Monchil’s former parole officer verifies Monchil’s “great remorse for his crime” and “diligent effort to make amends for it by turning his life around.”

· Marriott Manager Sandy Chandler describes Monchil as having “strong moral character,” and trusts him to drive guests.


The obvious purpose of §§ 314.200
 and 324.029 is to allow people who have committed crimes, and have paid their debt to society to return to that society as productive 
citizens.  Monchil is an exemplary example for turning around a life that seemed 20 years ago to have little value to society – especially in light of the tragic loss of life and association with a drug using low life.  Since serving his time, he has demonstrated the development of character by working hard and excelling, building a family, and, even further, demonstrating values important to his community in such a way that he has been elected to represent them in civic affairs locally.


Missing from the denial of licensure was any connection or analysis relevant to how these two felonies, so remote in time, would bear on public safety or Monchil’s abilities to perform as an insurance producer in a way inconsistent with the statues governing that license.  The only basis for not granting Monchil a license was that he committed criminal acts 20 years ago.  Monchil has served his debt to society and returned from prison a rehabilitated man.  Are we now to relegate him and the other 20% of the population who have criminal convictions to second-class citizenship, where they cannot by nature of a conviction only engage in the economy in a meaningful way?

Sections 314.200 and 324.029 express the desire of the legislature to allow convicted criminals back into the labor pool based on the relevant facts and circumstances of each case.  There may be an irreconcilable conflict between these statutes and § 375.141, but if there is, the will of the legislature as expressed in §§ 314.200 and 324.029 must prevail.
  Denial of a license based solely on Monchil’s convictions is insufficient to exclude Monchil from rejoining society as a productive citizen.


We find that the crimes of felony drug possession
 & involuntary manslaughter
 were Category 1 crimes when they were committed 20 years ago, and thus could be evidence of moral turpitude, but due to the length of time when they happened – 20 years ago –  and the evidence of rehabilitation presented at the hearing, we find them no longer probative of Monchil’s good moral character, which he proved at the hearing.

We grant Monchil’s application for licensure as an insurance producer. 
Summary


We grant Monchil’s application.

SO ORDERED on January 30, 2013.


________________________________



NIMROD T. CHAPEL, JR.


Commissioner

� Monchil denies possessing the drug, but he is estopped from denying the conduct as a result of his guilty plea and conviction for the crime.  Carr v. Holt, 134 S.W.3d 647, 649 (Mo. App., E.D. 2004) (citing James v. Paul, 49 S.W.3d 678, 682-83 (Mo. banc 2001)).


�Respondent’s Ex. 1A.


� Section 621.045.  Statutory references, unless otherwise noted are to the 2012 Supplement to the Revised Statutes of Missouri.


� Section 621.120, RSMo 2000.  


� Department of Soc. Servs. v. Mellas, 220 S.W.3d 778 (Mo. App., W.D. 2007).


� J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  


� Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).


� RSMo. 1986.


� In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  


� 213 S.W.3d 720 (Mo. App., W.D. 2007).


� Id. at 725 (quoting Twentieth Century-Fox Film Corp. v. Lardner, 216 F.2d 844, 852 (9th Cir. 1954)).


	�Brehe, 213 S.W.3d at 725.


� Petitioner’s ex. A at p. 1.


� Petitioner’s ex. A at p. 2.


� Petitioner’s ex. A at p. 3.


� Petitioner’s ex. A at p. 5.


� Petitioner’s ex. A at p. 7.


� RSMo 2000.


� Compare § 375.141.1 (“The Director may…refuse to issue…an insurance producer license”) with §§ 314.200 (“No board may deny a license…primarily upon the basis that a felony…conviction of the applicant precludes the applicant from demonstrating good moral character….”) and 324.029 (“Except as otherwise specifically provided by law, no license for any occupation or profession shall be denied solely on the grounds that an applicant has been previously convicted of a felony.”) (Emphasis added.)


� In re Shunk, 847 S.W.2d 789, 791 (Mo. banc 1993).  


� Matter of Franklin, 1994 WL 520990 (BIA) (September 13, 1994) (discussion of Missouri crime of involuntary manslaughter).
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