Before the

Administrative Hearing Commission

State of Missouri

MODERN DAY VETERANS AUXILIARY
)
CHAPTER 463,
)



)



Petitioner,
)




)


vs.

)

No.  06-1199 RS



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION

We dismiss the complaint of the Modern Day Veterans Auxiliary Chapter 463 (“Modern Day”) because it was filed too late.
Procedure


The Director of Revenue (“the Director”) denied Modern Day’s application to qualify for exemption from sales and use tax.  Modern Day filed a complaint appealing the denial.  We held a hearing on May 31, 2007.  At the end of the hearing, we asked the parties to submit written arguments on whether we should dismiss the complaint as having been filed too late.  The Director filed her argument.  On June 11, 2007, counsel for Modern Day filed a letter stating that she would not file a written argument.  
Findings of Fact


1.
Modern Day filed a Missouri sales/use tax exemption application with the Director.  

2.
On June 8, 2006, the Director mailed to Modern Day her notice that she denied the application.  

3.
The Director’s notice contains the following language:
If you were adversely affected by this decision, you may appeal to the Administrative Hearing Commission, Post Office Box 1557, Jefferson  City, Missouri 65102-1557.  To appeal, you must file a petition with the Administrative Hearing Commission within sixty (60) days after the date this decision was mailed or the date it was delivered, whichever date was earlier.  If any such petition is sent by registered mail or certified mail, it will be deemed filed on the date it is mailed; if it is sent by any method other than registered mail or certified mail, it will be deemed filed on the date it is received by the commission as stated in Section 621.050.1, RSMo.


3.
On Tuesday, August 8, 2006, Modern Day sent its complaint to us by certified mail.

4.
August 8, 2006, is 61 days after June 8, 2006.
Conclusions of Law

The law requires us to determine whether we have jurisdiction.
  We cannot decide complaints filed outside the statutory time limit.
  The parties cannot confer jurisdiction by waiver, acquiescence, or even express consent.
  This applies to situations in which there is a time restriction on jurisdiction.
 


Section 144.261
 provides the time deadline for filing an appeal of the denial of an application for exemption from sales and use tax:

Final decisions of the director under the provisions of this chapter are reviewable by the filing of a petition with the administrative hearing commission in the manner provided in section 621.050, RSMo; except that, notwithstanding the provisions of section 621.050, RSMo, to the contrary, such petition must be filed within 
sixty days after the mailing or delivery of such decision, whichever is earlier.
The mailing records from the Director show that the Department of Revenue mailed the notice of denial to Modern Day on June 8, 2006.  

Section 621.205 governs how we determine the date on which Modern Day filed its complaint.

1.  For the purpose of determining whether documents are filed within the time allowed by law, documents transmitted to the administrative hearing commission by registered mail or certified mail shall be deemed filed with the administrative hearing commission as of the date shown on the United States post office records of such registration or certification and mailing.  If the document is sent by any method other than registered mail or certified mail, the administrative hearing commission shall deem it to be filed on the date the administrative hearing commission receives it.
Modern Day sent the complaint by certified mail.  We determine the date of mailing by the date that the United State Postal Service printed on the “postage paid” label that it placed on the Modern Day’s envelope.  The date of mailing and, therefore, the date of filing is August 8, 2006.  

August 8 is 61 days after June 8.  Therefore, we have no jurisdiction to decide the merits of Modern Day’s complaint.
Summary


We dismiss this case because Modern Day filed the complaint beyond the time limit that § 144.261 requires.

SO ORDERED on June 14, 2007.



________________________________



JOHN J. KOPP   


Commissioner
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