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)
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)

DECISION


We find that Missouri Storytelling, Inc. (“Mo-Tell”) is eligible for exemption for sales and use tax as a charitable and civic organization.

Procedure


On March 5, 2004, Mo-Tell filed a complaint appealing a decision by the Director of Revenue (“the Director”) denying its request for sales and use tax exemption.  We held a hearing on August 19, 2004.  Associate Counsel James L. Spradlin represented the Director.  Carl C. Polster represented Mo-Tell.  The matter became ready for our decision on December 2, 2004, the date the last brief was filed.

Findings of Fact

1. Mo-Tell is a non-profit corporation that was created approximately 15 to 20 years ago.

2. Mo-Tell is a statewide organization dedicated to spreading storytelling.  Some Mo-Tell members are professional storytellers, and some are not.  Mo-Tell has approximately 100 members.

3. Membership in Mo-Tell is open to the public.

4. On April 19, 1990, Mo-Tell was granted a sales tax exemption by the Director under § 144.030.2(19).

5. On February 1, 2000, the Director sent to Mo-Tell an exemption renewal notice.  Mo-Tell did not file for renewal because the organization had been administratively dissolved for failing to file an annual registration report for 1998.

6. Mo-Tell filed new Articles of Incorporation in 2000 and was certified as a non-profit corporation on July 27, 2000.  Mo-Tell again obtained federal tax exemption from the Internal Revenue Service (“the IRS”).

7. On December 13, 2003, Mo-Tell filed an application for sales tax exemption.  The Director denied the application.

8. Mo-Tell’s Articles of Incorporation state in part:

The purposes for which the corporation is organized are as follows:

(a) The corporation is organized and shall be operated exclusively for non-profit educational and cultural purposes within the meaning of 501 (c) (3) of The Internal Revenue code.  The specific purpose for which the corporation is [sic] to promote and preserve storytelling in the State of Missouri.  To perpetuate the oral tradition of storytelling and to educate the public about the oral traditions.

(b) The corporation is irrevocably dedicated to, and operated exclusively for, non-profit purposes; no part of the income or assets of the corporation shall be distributed to, nor inure to the 

benefit of, any of its members, officers, directors, or other private persons, except that the corporation shall be authorized and empowered to pay reasonable compensation for services rendered and to make payments and distributions in furtherance of the purpose set forth herein. 

9. Mo-Tell works with older adults to save their family stories by reporting the stories or writing them down and publishing books that include the stories.  Mo-Tell preserves history that might otherwise be lost by saving the stories.

10. Mo-Tell sponsored a grant to support a model storytelling project.  The goal of the grant was to communicate “to new audiences the humanitarian possibilities of storytelling.”

11. Mo-Tell storytellers’ stories include contemporary, literary and original material.  Specific story material concerns Indian and Scottish ancestors, Lewis and Clark history, and technology of arrows and spears.  Mo-Tell educates the public about cultural oral traditions.

12. Mo-Tell members use accents, dialects, the overall sound of a language, and certain words and phrases to convey the culture the story describes.  Mo-Tell members are advised to research the accents so that a bad or “thick” accent does not detract from the story.

13. Without charge, Mo-Tell sends storytellers to libraries, nursing homes, day care centers, parks, and festivals to tell stories.  If someone asks Mo-Tell to provide a storyteller, a member calls one in the appropriate venue.  Some of the storytellers that the member would call are Mo-Tell members, and some are not.

14. Mo-Tell pays some of the storytellers, and some storytellers offer services for free.  Mo-Tell members offer their services free to churches and scout groups.

15. Mo-Tell publishes and mails a newsletter four times a year.  Mo-Tell mails its newsletter to its members and other storytelling organizations.  Mo-Tell has a larger mailing list, including churches, schools, and preschools, to advertise events.

16. Mo-Tell pays for the publicity and food for some of its workshops and festivals.

17. Mo-Tell co-sponsors the St. Louis Storytelling Festival.  Mo-Tell contributes money, and its members volunteer in planning and putting on the festival.

18. Mo-Tell donates money to other festivals and workshops.

19. Mo-Tell sets up workshops for other storytellers.  Attendees or enrollees pay the storyteller to attend the workshop.

20. Mo-Tell members pay dues in the amount of  $20 for one year or $30 for two years.  Once a year, Mo-Tell holds a silent auction of donated items.  Mo-Tell also sells books and takes donations of money.

Conclusions of Law 


We have jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1, RSMo 2000.  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability or tax status for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


Section 144.030.2, RSMo Supp. 2003,  provides an exemption for sales/use tax as follows:


(19) All sales made by or to religious and charitable organizations and institutions in their religious, charitable or 

educational functions and activities and all sales made by or to all elementary and secondary schools operated at public expense in their educational functions and activities;


(20) . . . all sales made by or to not-for-profit civic, social, service or fraternal organizations, including fraternal organizations which have been declared tax-exempt organizations pursuant to Section 501(c)(8) or (10) of the 1986 Internal Revenue Code, as amended, solely in their civic or charitable functions and activities and all sales made to eleemosynary and penal institutions and industries of the state, and all sales made to any private not-for-profit institution of higher education not otherwise excluded pursuant to subdivision (19) of this subsection or any institution of higher education supported by public funds, and all sales made to a state relief agency in the exercise of relief functions and activities[.]


Mo-Tell argues that it is entitled to the tax exemption that had been granted to the organization before it was administratively dissolved.  Although the Director provided no reason for denying the exemption at this time, the corporation bears the burden of proof.  Sections 136.300.1 and 621.050.2, RSMo 2000.  Exemptions are to be strictly construed against the party claiming the exemption.  Conagra Poultry Co. v. Director of Revenue, 862 S.W.2d 915, 917 (Mo. banc 1993).  However, strict construction must not nullify the legislative purposes in making the exemption available.  State ex rel. Ozark Lead Co. v. Goldberg, 610 S.W.2d 954 (Mo. 1981).  The Supreme Court explained the rationale for tax exemptions as follows:

Exemptions from the class to be taxed must be founded upon some rational basis.  The use of exemption provisos in such legislation to limit the boundaries of the class established must rest upon some sound reason of public policy.  To warrant the taxing of one object or person and the exemption of another object or person within the same natural class, the exemption must be founded upon a reason public in nature which in a reasonable degree, at least, would justify restricting the natural class.  Exemptions from taxation are a renunciation of sovereignty, must be strictly construed and generally are sustained only upon the grounds of public policy.  They should serve a public, as distinguished from a private, interest.  Such is the basis of equal and uniform taxation.

State ex rel. Transport Mfg. & Equipment Co. v. Bates, 224 S.W.2d 996, 1000 (Mo. banc 1949) (emphasis added).


Mo-Tell’s 501(c)(3) federal exemption does not conclusively establish that it is entitled to a state tax exemption.  St. Louis Labor Council, AFL-CIO v. Director of Revenue, No. RS-84-0762 (Mo. Admin. Hearing Comm’n Jan. 24, 1986).  Each claim for exemption depends on the particular facts of each case.  Frisco Employees’ Hosp. Ass’n v. State Tax Comm’n, 381 S.W.2d 772, 774 (Mo. 1964).


On its application for tax exemption, Mo-Tell marked the box for a civic, social, or fraternal exemption.  At the hearing, the Director agreed to allow Mo-Tell to also argue that it would qualify for tax exemption as a charitable organization.

Charitable Organization


Mo-Tell argues that it is a charitable organization.  Charity has been defined as follows:

Probably the most comprehensive and carefully drawn definition of a charity that has ever been formulated is that it is a gift, to be applied consistently with existing laws, for the benefit of an indefinite number of persons, either by bringing their hearts under the influence of education or religion, by relieving their bodies from disease, suffering, or constraint, by assisting them to establish themselves for life, or by erecting or maintaining public buildings or works or otherwise lessening the burdens of government. * * *  A charity may restrict its admissions to a class of humanity, and still be public; it may be for the blind, the mute, those suffering under special diseases, for the aged, for infants, for women, for men, for different callings or trades by which humanity earns its bread, and as long as the classification is determined by some distinction which involuntarily affects or may affect any of the whole people, although only a small number may be directly benefited, it is  public.

Salvation Army v. Hoehn, 188 S.W.2d 826, 830 (Mo. 1945) (quoting In re: Rahn’s Estate, 291 S.W. 120, 128 (Mo. 1926)).


In making our determination, we look at the organization’s activities.  Anheuser-Busch Employees’ Credit Union v. Director of Revenue, No. 90-001646 RS (Mo. Admin. Hearing Comm’n April 1, 1992).  We must determine the primary purpose of the organization.  Director of Revenue v. St. John’s Regional Health Center, 779 S.W.2d 588, 591 (Mo. banc 1989); 

St. John’s Medical Center v. Spradling, 510 S.W.2d 417 (Mo. 1974).  The court in City of 

St. Louis v. State Tax Comm’n, 524 S.W.2d 839 (Mo. banc 1975), deciding whether a property was used exclusively for charitable purposes, stated that “the controlling factor is the extent to which such activity is designed to benefit the public and society in general.”  Id. at 846. 


The Director cites our decision in Saint Louis Calligraphy Guild v. Director of Revenue, RS-86-1517 (Mo. Admin. Hearing Comm’n August 14, 1987).  In that case, we denied the Calligraphy Guild’s application for a tax exemption as a charitable organization.
  Our denial was based on the fact that the State was not required to perform the service.  However, other cases demonstrate that this is not the only consideration.  


In City of St. Louis, the court determined that a building owned by The Engineers’ Club of St. Louis was exempt from property tax as a charity.  The court noted that the government would not have provided the services provided by the club, but that it still fell within the definition of charity because of its educational activities.  City of St. Louis, 524 S.W.2d at 845.  The court noted that while the members derived some benefit from the activities, the main 

benefit was to the public.  The club held weekly meetings with technical programs, held symposiums, and was involved in reviewing curricula and training in engineering schools.


In Home Builders Ass’n of Greater St. Louis v. St. Louis County Bd. of Equalization, 803 S.W.2d 636, 640 (Mo. App., E.D. 1991), the court found that the Home Builders Association (“the Association”) was not entitled to a tax exemption because all of its activities were predominately for the benefit of the members with only incidental benefits to the public.  The court looked at such activities as providing insurance and arbitration policies that were available only to its members.  The Association also supported a carpenter training program and seminars with advertisements directed predominately to the members.  The Association provided a weekly advertising magazine, sponsored home shows featuring home products and sponsored the Homer Award for quality building.  The Homer Award was available only to members.  The Association provided lobbying services on behalf of its members.  The court found that the services that the Association claimed were educational were actually more in the nature of lobbying and marketing services for members.  Id. at 640.


The Director argues that Mo-Tell’s activities are designed to promote a hobby and to provide venues for the storytellers.  Mo-Tell argues that it educates the public about storytelling and perpetuates an art form.  Courts in other states have addressed the distinction between an organization supporting a hobby or social purpose and a charitable organization.  The courts looked, as we must, at the public versus private benefit of the specific activities.


In Department of Revenue & Taxation of Wyoming v. Casper Legion Baseball Club, 676 P.2d 608 (Wyo. 1989), the court found that a nonprofit corporation supporting youth 

baseball programs qualified as a charitable
 organization and was exempt from sales tax.  The programs were open for all to “try out” even if all did not “make a team.”  The court stated:

As a result, Legion provides to young people who try out an annual opportunity to receive a positive physical, social, and moral experience through competitive sports and fulfills that opportunity for a number of those youth.  This in turn provides a general public benefit to the Casper and Glenrock areas in terms of the physical, social and moral well-being of the youth in those communities.

Id. at 611.  The court rejected comparison with a prior case
 in which the primary activities of a football club included conducting weekly luncheons featuring speakers and awarding an annual trophy.  The court had determined that the football club was “basically a private organization designed to provide lunchtime entertainment for adults who like to talk about football.”  Id.  The court in Casper determined that Casper Legion Baseball Club was “the opposite side of the coin” providing a public rather than private benefit and granted the exemption.  Id.


In Eugene Garden Club v. Lane County Dep’t of Assessment & Taxation, 2001 WL 1012729 (Or. Tax Ct. Aug. 7, 2001), the court granted the Eugene Garden Club a tax exemption.  The court looked at several factors:  (1) purpose of promoting the love of gardening and horticulture; (2) membership available to all; (3) in the event of dissolution, no private benefit to any of its member; (4) activities of club members, including planting at cemeteries, schools, museums and parks, and supporting charities and scholarships.  While determining that the club was eligible on several grounds, the court determined that the club was operating for the public good.  The court stated:

Its membership and activities are open to the public without regard to race, creed, age, or sex.  Its property is irrevocably dedicated to 

the public and is used for activities that are public in nature.  The Eugene Garden Club is administered in such a way as to reach out to the public.  It expends its own funds to advertise its classes and activities.  Its workshops for youth, particularly those housed in homes for the developmentally disabled, assist the schools and other government agencies by enabling children to become confident through the accomplishment that comes from growing things.  These activities help society by promoting citizens who understand the importance of plants to the existence of mankind.

Id. at 3.


In Stockton Civic Theatre v. Board of Supervisors of San Joaquin County, 423 P.2d 810 (Cal. 1967), the court determined that a non-profit corporation with a purpose of fostering and stimulating interest in drama and music by the production of plays, musicals, light operas, and operettas was a charity.
  The court stated:

It is settled that charitable purposes embrace educational purposes.  Plaintiff’s corporate purposes as well as its activities show that it is dedicated to providing educational benefits with regard to dramatic art both to those who take part in its productions and to its audiences.  Instruction in the dramatic arts is, of course, part of the curriculum of many of our schools, colleges, and universities.  Plaintiff’s activities also provide entertainment for its audiences and an opportunity for those engaged in its productions to assert their individual creative talents.  Such benefits to the community are of social interest to mankind and, when given to the community, are humanitarian in nature and contribute to the improvement and betterment of mankind.  The activities are of a type often supported by government, as witness the opera houses, municipal auditoriums, and orchestras maintained or supported by our cities.

Id. at 815.


In Paradise Community Center Ass’n v. County of Kanabec, 2004 WL 192978 (Minn. Tax Ct. Jan. 20, 2004), the court determined that a theater met the definition of charity because it charged reduced prices or gave away tickets for movies, lessened the burden of government by 

keeping children “off the street,” and provided a gift of recreational activity to an unrestricted audience.  Id. at 5-9. 


In Woman’s Club of Topeka v. Shawnee County, 853 P.2d 1157 (Kan. 1993), the court found that the Woman’s Club of Topeka was not exempt from ad valorem taxes.  The club argued that it was exempt because its activities were benevolent, charitable, literary or educational, and its building was used to promote music, literature, religion, benevolent and educational purpose programs.  The court noted that the record contained extensive evidence of card parties, weekday programs, and club luncheons which appeared to benefit the members rather than the public.


In National Ass’n of Miniature Enthusiasts v. State Bd. of Tax Comm’rs, 671 N.E.2d 218, 222 (Ind. Tax Ct. 1996), the court determined that the National Association of Miniature Enthusiasts was not exempt from tax as a charitable or educational organization because any benefits to the public were incidental to its recreational and hobby-related activities such as publishing a magazine and newsletter and supporting house parties and local clubs.


All of these cases have a common theme.  In order to be considered a charitable organization, the benefit to the public must be clearly shown and must not be secondary or incidental to a private purpose.  Mo-Tell has an open membership.  Mo-Tell’s newsletter goes only to its members and similar groups, but notices of events that might be of public interest are sent to a broader mailing list.  Mo-Tell members make arrangements with storytellers who are not Mo-Tell members in order to further its purpose of promoting storytelling and education to different venues.  Mo-Tell has broad educational purposes affected by specific programs and activities.  The organization preserves old family stories – glimpses of history that might otherwise be lost.  Mo-Tell storytellers educate the public by portraying ancestors in other 

cultures and figures such as those who traveled on the Lewis and Clark expedition.  They research these characters and the subject of the stories, paying attention not only to the entertainment value of the presentation, but to the accuracy of facts and speech patterns.


We find that Mo-Tell qualifies as a charitable organization and is entitled to the tax exemption as such.

Civic Organization


Mo-Tell argues that it is a civic organization.  The Director cites Indian Lake Prop. Owners Ass’n v. Director of Revenue, 813 S.W.2d 305 (Mo. banc 1991), a case involving lot owners of a subdivision.  The Court discussed the purposes of the Indian Lake Association:

Among its various functions, the Association enforces subdivision covenants regarding building and use restrictions.  It also maintains roads, a lake, a dam and spillway, a boat dock and common ground, all located within the subdivision.  It provides security patrols and controls access to the subdivision through a gate.  The Association provides trash collection services to residences within the subdivision.

The Association derives its income from assessments to members.  The authority for the assessments is found in restrictive covenants applicable to all property in the subdivision.  Association members are issued identification cards and vehicle bumper stickers.  Members are required to register guests.  Only members and their registered guests are permitted access to the subdivision and its roads, lake, boat dock and common areas.

Id. at 306.


The Court noted this Commission’s finding of fact that the Indian Lake Association conducted no social, educational, cultural, recreational or religious activities for its members.  Id. at 307.  The Indian Lake Association argued that it was exempt as a civic organization because it performed responsibilities ordinarily performed by a government, such as assessment, security, maintenance, and enforcement of restrictions.  The Court cited the dictionary definition of “civic”:

Forming a component of or connected with the functioning, integration, and development of a civilized community (as a town or city) involving the common public activities and interests of the body of citizens . . . concerned with or contributory to general welfare and the betterment of life for the citizenry of a community or enhancement of its facilities; esp: devoted to improving health, education, safety, recreation, and morale of the general public through nonpolitical means[.]

Id. at 308 (quoting Webster’s Third New International Dictionary 412 (1986)) (emphasis added).  The Court discussed the meaning of “civic organization” in the exemption statute:

For an organization to be civic in nature, its purposes and functions must be concerned with and relate to the citizenry at large.  The organization must benefit the community it serves on an unrestricted basis.  In this particular case, it appears that the Association has done everything within its power to create a private environment and to exclude nonmembers from any benefits.  The Association’s activities are directed solely toward protecting the value of and access to private property.  Any benefit accruing to the general public is at best incidental and peripheral to the members’ private interests.  As previously discussed, none of the functions carried out by this Association are responsibilities required of any governmental agency. . . .  [A]ctivities designed to protect wholly private interests, though meritorious, confer no benefit on the general public that would render the tax exemption appropriate.

Id. at 308-09.


The Director argues that Mo-Tell is not a civic organization because it does not perform services that the government would otherwise provide.  While it is true that the Court made this determination in Indian Lake, the analysis was in response to Indian Lake’s argument.  The Court had already noted that Indian Lake Association conducted no social, educational, cultural, recreational or religious activities for its members.


We find that Mo-Tell provides educational, social and cultured  activities for the public benefit and is entitled to the tax exemption as a civic organization.

Summary


Mo-Tell is entitled to a tax exemption as a charitable and civic organization.


SO ORDERED on March 2, 2005.



________________________________



JOHN J. KOPP



Commissioner

	�Pet’r Ex. 1.





	�Pet’r Ex. 3.


	�Resp. Ex. A, at 2.





	�Id. at 4.


	�Tr. at 45.


	�Although Hoehn involved a property tax exemption, the Supreme Court has relied on property tax cases in construing § 144.030.2(19).  St. John’s Medical Center v. Spradling, 510 S.W.2d 417, 418-19 (Mo. 1974); Director of Revenue v. St. John’s Regional Health Center, 779 S.W.2d 588, 591 (Mo. banc 1989).





	�We also note that administrative decisions are not binding precedent.  Central Hardware Co. v. Director of Revenue, 887 S.W.2d 593, 596 (Mo. banc 1994).


	�The court used the dictionary definition of “charitable”:  “every gift for a general public use, to be applied consistent with existing laws, for benefit of an indefinite number of persons, and designed to benefit them from an educational, religious, moral, physical or social standpoint.”  Casper Legion, 767 P.2d at 610 (quoting Black’s Law Dictionary 212 (5th ed. 1979)).





	�Maxwell Memorial Football Club v. Commonwealth, 18 Pa. Cmwlth. 464, 336 A.2d 460 (1975).


	�One of the definitions of  “charity” cited by the court is the one used in Missouri.
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