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)
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)




)
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)

DECISION 


Missouri State USBC Association (“Petitioner”) is not entitled to a sales/use tax exemption because it is not a charitable, civic or service organization.  
Procedure


Petitioner filed a complaint on September 11, 2006, challenging the Director of Revenue’s (“the Director”) decision denying its application for an exemption.  On March 21, 2007, Petitioner filed a motion for summary determination.  The Director filed a response on June 1, 2007.  Petitioner filed a reply on June 6, 2007.  
Regulation 1 CSR 15-3.440(3)(B)3.B provides that we may grant a motion for summary determination to any party, whether that party filed the motion or not, if any party establishes facts that entitle any party to a favorable decision on all or any part of the complaint and no party raises a genuine issue as to such facts.  

Findings of Fact

1. Petitioner is a Missouri nonprofit corporation.  The initials “USBC” stand for “United States Bowling Congress.”  Petitioner is a state association that is affiliated with the USBC, a national bowling organization.  
2. Petitioner has been recognized by the IRS as an organization that is exempt from tax under § 501(c)(3) of the Internal Revenue Code (“IRC”).  
3. Petitioner was formed in 2006 through the merger of three Missouri bowling associations:  the Missouri State Bowling Association, the Missouri State Women’s Bowling Association, and the Missouri State Young American Bowling Alliance.  Each of these three organizations had been in existence for many years prior to the merger, and each had been issued a sales tax exemption letter by the Missouri Department of Revenue under § 144.030.2(20)
 for their purchases.
4. The three merging organizations joined together at the urging of and following the lead of Petitioner’s national governing body, the USBC.  All three organizations were offering many of the same services to their members.  To be more fiscally responsible, one organization took the place of three to handle the same services for everyone.  The purpose and goals of the organizations did not change.  
5. Petitioner’s principal activity is to promote the sport of bowling in Missouri through the sponsorship of a number of statewide programs.  Petitioner reaches thousands of Missourians with its programs and in doing so promotes physical activity and provides recreational opportunities.  
6. Petitioner’s bylaws provide that the purposes of the association include, but are not limited to:
a. providing equal opportunity for all in the sport of bowling without regard to race, religion, age, gender, disability, or national origin;
b. promoting the game of American Tenpins; 

c. conducting and supporting bowling competition; and
d. engaging in any other activities permitted by an organization classified as tax exempt under IRC Section 501(c)(3).  

7. Membership in Petitioner’s organization is open to anyone, regardless of race, religion, age, gender, disability, or national origin.  When a bowler goes to a bowling center in Missouri and signs up to join a bowling league, the bowler purchases a membership card for a nominal fee, which gives that person membership in three organizations:  national, state and local.  The national organization is the USBC, the state organization is Petitioner, and the local organization is the local USBC organization.  Anyone wishing to join these organizations can also sign up online on the USBC Web site (www.bowl.com).  
8. For its fiscal year from August 1, 2006, through July 31, 2007, Petitioner is charging no dues.  Under its bylaws, the annual dues for adult members cannot exceed $1.00, and the annual dues for youth members cannot exceed $0.25.  
9. Petitioner currently has 75,164 members in Missouri.  
10. All age groups are encouraged to participate in the programs sponsored by Petitioner.  The physical activity offered through bowling is particularly beneficial for seniors in their “golden” years.  It helps them stay active, both socially and physically.  For youngsters just learning the sport, they are taught many valuable lessons, including coordination, teamwork, and 
cooperation.  The physical activity of bowling is also beneficial to all members in helping to prevent obesity.  
11. One of the principal ways that Petitioner promotes bowling is through the sponsorship of statewide bowling tournaments.  The tournaments increase the level of interest in the sport by bringing large groups of people from throughout the state together to compete.  The tournaments that Petitioner organizes and promotes are:  
a. The Women’s Annual Championship (72nd held in 2006), which averaged 829 five-woman teams for the past five years.  Approximately 4,000 women spend six to eight weekends in the spring at the host city for the tournament.  The location of the tournament is selected annually from cities submitting proposals.  

b. The Men’s Championship, or Open Tournament (57th held in 2006), which averaged 621 teams of five for the past five years.  The Open is generally conducted for eight to ten weekends, also in the spring at a host city in the state. 

c. The Youth State Championship, which averaged 465 teams for seven to nine weekends in March, April and May of each year. 

d. The Pepsi Youth Tournament, which is held for three weekends in April and is a state qualifying event for the International Pepsi Youth Tournament.  Approximately 600 to 700 youth bowl to advance to the next level of competition.  Both youth tournaments offer only scholarships as prizes, as do the other youth tournaments held around the state each year.  

e. The Men’s and Women’s Senior events, which are for those 55 and older and are held in the fall, and the Mixed Team Championship.  The average number of participants in the senior events is around 450 to 500.  The average number of participants in the Mixed Team Championship is around 400 to 450.  

12. Bowlers must pay for the bowling costs, as well as tournament fees, to participate in tournaments.  
13. Petitioner’s predecessor organizations paid the bowling alleys a per-game, per-player lineage fee for the use of the bowling lanes for bowling tournaments, but provided sales tax exemption certificates and did not pay tax on their use of the lanes.  Petitioner seeks an exemption to continue to avoid paying sales tax on the lineage fees.  
14. Bowlers in the tournaments and those traveling with them patronize the bowling centers where the events are held, as well as local hotels, gas stations, restaurants, bars, and shopping malls in the host city.  The tournaments thus provide a benefit to the host city and raise awareness of the sport of bowling.  
15. Petitioner also sponsors the Bowlers Showcase and Annual Meeting in Jefferson City, which brings together leaders and members from all 84 local bowling associations in Missouri.  Petitioner holds a gala banquet and honors members who have made a significant contribution to the sport, whether by meritorious service or superior performance, by inducting them into the prestigious Hall of Fame.  Youth are recognized at the banquet as Petitioner awards $4,000 in scholarships based on scholastic ability, community service, bowling ability and recommendations by teachers and coaches.  
16. Additional Bowlers Showcase activities include workshops on topics of interest to local leaders, bowling tournaments, and a visit from a USBC representative with a message from the USBC.  The Annual Meeting is held to keep members informed of Petitioner’s progress on programs and services, to promote fiscal responsibility, and to elect board members.  The Annual Meeting also provides services and resources to the local associations to assist them in their activities.  The attendees patronize local businesses in Jefferson City, and the event increases public awareness of the sport of bowling. 
17. Petitioner sponsors an awards program, which increases the level of interest in bowling and encourages participation in bowling.  The awards include:  Missouri State USBC Volunteer of the Year, Missouri State USBC Bowler of the Year, Missouri State USBC Youth Bowler of the Year, and Missouri State USBC Proprietor of the Year. 
18. Petitioner supports a number of charitable causes through direct contributions and by encouraging contributions by local bowling organizations.  As a result of these efforts, donations have been made each year to:  Special Olympics, the Susan G. Komen Breast Cancer Foundation, the Bowlers to Veterans Link (“BVL”), and the International Bowling Museum and Hall of Fame.  Fundraisers are held throughout the state during tournaments, leagues and other events.  Over the past four years, the organizations that now comprise the Missouri State USBC Association contributed $8,500 to Special Olympics, $7,777 to BVL, $205 to the Susan G. Komen Breast Cancer Foundation, and $13,447 to the International Bowling Museum and Hall of Fame.  The predecessor organizations have also encouraged the local associations to make their own direct contributions to the Susan G. Komen Breast Cancer Foundation.  As a result, the local associations have contributed thousands of dollars for breast cancer research. 
19. Petitioner’s budget for 2006-07 includes $1,000 for “donations.”  
20. Petitioner is in the process of planning a number of educational ventures that would provide educational opportunities and resources to the local bowling organizations to enhance their operations and outreach to the public.  Petitioner is planning field seminars to be held at different cities around the state for local association leaders during the year.  These seminars will offer an opportunity for the locals to visit with state board members, ask questions, and have general one-on-one time with state board members.  Petitioner is also planning Local Association Volunteer training, which would be a one-day training session for a delegate from each local 
association to become the board’s liaison with their members.  Petitioner is currently pursuing providing funds to local associations to purchase in-school carpet kits for physical education classes in elementary schools.  The kits cost approximately $500 each.  They are a tool to promote the sport and introduce young people to the game of bowling.  
21. Petitioner is the only statewide organization providing these services and activities in Missouri.  Without Petitioner’s organization, the people of this state would not have the opportunity to participate in a Missouri state championship bowling competition.  Although not everyone goes to the state tournaments, these competitions enhance the enjoyment of the sport for thousands of people.  All of Petitioner’s activities serve to facilitate and encourage the public to participate in a wholesome recreational activity.  Petitioner’s activities are open to and enjoyed by participants of all ages and all levels of bowling ability.  
22. Following its incorporation, Petitioner submitted an application for sales/use tax exemption to the Director as a not-for-profit social, service, or fraternal organization.  On 
August 14, 2006, the Director denied the application.  
23. On September 11, 2006, Petitioner appealed to this Commission. 
24. Petitioner submitted another application for sales/use tax exemption to the Director as a charitable organization, not-for-profit civic organization, or not-for-profit social, service or fraternal organization.  On February 22, 2007, the Director denied the application.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  Petitioner has the burden of proof.
 
Petitioner argues that its predecessor organizations were granted sales tax exemption letters by the Missouri Department of Revenue.  However, that does not establish Petitioner’s entitlement to an exemption, as it is a new organization and the previous exemption letters may have been improvidently granted.  The only issue before us is Petitioner’s current applications.  

Further, the fact that Petitioner is exempt under IRC § 501(c)(3) does not establish that it is also exempt under § 144.030.2, as the statutory language is different.
  IRC § 501(c)(3) specifically allows a federal exemption for organizations that foster national amateur sports competitions.  Petitioner bears the burden of proving that it is entitled to the state sales/use tax exemption.
  An exemption is allowed only upon clear and unequivocal proof, and doubts are resolved against the party claiming it.
  Exemptions are interpreted to give effect to the General Assembly's intent, using the plain and ordinary meaning of the words.
  Although tax exemptions are to be strictly construed against the taxpayer, that requirement should not nullify the legislative purpose in making the exemption available.
  The Supreme Court of Missouri has explained the rationale for tax exemptions as follows:  

Exemptions from the class to be taxed must be founded upon some rational basis.  The use of exemption provisos in such legislation to limit the boundaries of the class established must rest upon some sound reason of public policy.  To warrant the taxing of one object or person and the exemption of another object or person within the same natural class, the exemption must be founded upon a reason public in nature which in a reasonable degree, at least, would justify restricting the natural class.  Exemptions from taxation are a renunciation of sovereignty, must be strictly construed and generally are sustained only upon the grounds of public policy.  They should serve a public, as distinguished 
from a private, interest.  Such is the basis of equal and uniform taxation.[
]
Each claim for exemption depends on the particular facts of each case.

I.  Charitable Organization

Petitioner argues that it is exempt as a charitable organization under § 144.030.2(19), which provides a sales/use tax exemption for:

[a]ll sales made by or to religious and charitable organizations and institutions in their religious, charitable or educational functions and activities and all sales made by or to all elementary and secondary schools operated at public expense in their educational functions and activities[.]


In Salvation Army v. Hoehn, 188 S.W.2d 826, 830 (Mo. 1945), the Missouri Supreme Court set forth a test that a taxpayer must meet in showing its charitable character:  

Probably the most comprehensive and carefully drawn definition of a charity that has ever been formulated is that it is a gift, to be applied consistently with existing laws, for the benefit of an indefinite number of persons, either by bringing their hearts under the influence of education or religion, by relieving their bodies from disease, suffering, or constraint, by assisting them to establish themselves for life, or by erecting or maintaining public buildings or works or otherwise lessening the burdens of government. * * * A charity may restrict its admissions to a class of humanity, and still be public; it may be for the blind, the mute, those suffering under special diseases, for the aged, for infants, for women, for men, for different callings or trades by which humanity earns its bread, and as long as the classification is determined by some distinction which involuntarily affects or may affect any of the whole people, although only a small number may be directly benefited, it is public.

(Emphasis added).
  


In St. John’s Medical Center v. Spradling, 510 S.W.2d 417 (Mo. 1974), the court applied the exemption to food services and gift shops in not-for-profit hospitals.
  The food services included service of food to patients and in cafeterias, coffee shops, or dining rooms 

accessible to personnel and visitors at the hospitals.  The gift shops were operated through volunteer auxiliary organizations.  The court stated that the hospitals had a large income from patients who paid for their care; however, their purpose was not to make a profit, but to devote any income to their charitable purposes of operating hospitals for the benefit of all who came through their doors, whether as paying or indigent patients.  Id. at 419.  The court further stated that even though one of the gift shops was operated by an auxiliary that was separately incorporated, the gift shop was not required to collect sales tax because the auxiliary was a “benevolent and charitable organization” that not only operated the gift shop and gave its profits to the hospital, but also raised money by donations to buy equipment for the hospital.  Id.  


In the only other reported case in Missouri involving the charitable exemption for sales/use tax, Director of Revenue v. St. John’s Regional Health Center, 779 S.W.2d 588 (Mo. banc 1989), there was no dispute that the hospital was a charitable organization, but the issue in that case was whether its fitness center qualified for the exemption.  The court held that the fitness center qualified for the exemption as part of the educational functions and activities of the charitable organization.  Id. at 591.  


Though Petitioner is not charging dues for its current fiscal year, it restricts its admissions to those who pay for a membership fee card for the three organizations and pay to participate in the sport.  Petitioner does not restrict its admissions to a classification that involuntarily affects a 
group of people.  Petitioner is a private organization that promotes the game of bowling and bowling competitions for those who pay to participate.   


The fact that Petitioner makes donations to charitable organizations does not transform its own purposes from private to public purposes.  Petitioner’s current budget for donations is only $1,000.  Petitioner is not a charitable organization itself.  

Similarly, the fact that Petitioner performs an educational function to some extent does not transform its private purposes into a public function.  Petitioner performs an educational function for its members.  The fact that Petitioner may potentially contribute bowling kits to public schools does not transform its private purposes into a public function.  


Even if Petitioner were a charitable organization, the sales tax exemption would only apply to sales made in its “charitable or educational functions and activities.”  Petitioner asserts that it would not pay tax on its lineage fees, but a bowling tournament is not a charitable or educational function and activity.  Petitioner is not entitled to an exemption as a charitable organization.  

II.  Civic or Service Organization

Petitioner also claims that it is exempt as a civic organization or service organization under § 144.030.2(20), which provides a sales/use tax exemption for:  

all sales made by or to not for profit civic, social, service or fraternal organizations . . . solely in their civic or charitable functions and activities[.]
Section 144.030.2(20) lists types of organizations whose sales the legislature has decided to exempt from sales and use tax when made in their civic and charitable functions.  This type of tax exemption is justified only on the basis that the organization and its activities benefit a 
public, as distinguished from a private, interest.
  In this vein, the Missouri Supreme Court has defined “civic” as: 

[f]orming a component of or connected with the functioning, integration, and development of a civilized community (as a town or city) involving the common public activities and interests of the body of citizens . . . concerned with or contributory to general welfare and the betterment of life for the citizenry of a community or enhancement of its facilities; esp:  devoted to improving health, education, safety, recreation, and morale of the general public through nonpolitical means.[
]


Petitioner points to its role in improving health and recreation.  However, the court interpreted “civic” in subdivision (20) to refer to an organization whose “purposes and functions must be concerned with and relate to the citizenry at large” and “benefit the community it serves on an unrestricted basis.”
  The court decided that a private homeowners association that provided benefits only to those owning homes in a certain development was not a civic organization because its activities were designed “to protect wholly private interests, though meritorious, confer no benefit on the general public that would render the tax exemption appropriate.”
  The court held that one factor to be considered was whether the organization relieved the government of a burden that it would otherwise be required to meet.


Petitioner argues that it “provides the general public with the opportunity to learn about and participate in the recreational activity of bowling.”  However, Petitioner’s activities are to protect wholly private interests; its purposes and functions are not concerned with and related to the citizenry at large and do not benefit the community on an unrestricted basis.  People must pay 
for a membership card for the local, state, and national organizations, and must pay the costs to participate in the sport.  As we have already stated, Petitioner’s charitable and educational activities are merely incidental to its private purposes.  Petitioner does not relieve the government of any burden that it would otherwise be required to meet.  Petitioner also argues that the host cities for its tournaments benefit from the commercial activity.  This is an incidental benefit to the host cities, not to the general public, and if Petitioner is granted an exemption, the cities’ sales tax revenue would be lost.  Petitioner is not a civic organization.  


“Service” is defined as: 
1 a : the occupation or function of serving <in active ~> . . . 2 a : the work performed by one that serves <good ~> b : HELP, USE, BENEFIT <glad to be of ~> c : contribution to the welfare of others[.
]

A “service club” is:  

a club of business or professional men or women organized for their common benefit and active in community service[.
]

In Anheuser-Busch Employees’ Credit Union v. Director of Revenue, No. 90-001646 RS (Mo. Admin. Hearing Comm’n April 1, 1992), this Commission stated that “[a]n organization whose activities are intended to benefit only its own closed and exclusive membership is not a 

. . . service organization within the meaning of § 144.030.2(20).”  In The Missouri Branch of the American Society for Microbiology v. Director of Revenue, No. RS-87-0938 (Mo. Admin. Hearing Comm’n April 13, 1988), this Commission stated that a service organization is “an organization which contributes to the welfare of others.”  Petitioner argues that it is a service organization because it promotes a wholesome recreational activity, provides resources to local 
bowling organizations, and raises funds for charitable causes.  Petitioner’s promotion of bowling and provision of resources is only to its members.  Its charitable fundraising efforts are only incidental to its primarily private purpose.  Petitioner is not a service organization.  Therefore, Petitioner has not met its burden of proving eligibility under 144.030.2(20).
Summary


Petitioner is not entitled to a sales/use tax exemption because it is not a charitable, civic or service organization.  We cancel the hearing.

SO ORDERED on June 14, 2007.



________________________________



JOHN J. KOPP  



Commissioner
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