Before the

Administrative Hearing Commission

State of Missouri

JOSEPH F. and DONNA MLADY,
)



)



Petitioners,
)




)


vs.

)

No. 01-0677 RI




)

DIRECTOR OF REVENUE, 
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


Joseph F. Mlady (Mlady) and Donna Mlady filed a complaint on April 27, 2001, challenging the Director of Revenue’s April 6, 2001, final decision assessing them Missouri income tax, interest, and additions for 1996.  Mlady claims that he was not a Missouri resident.    


This Commission convened a hearing on the complaint on December 3, 2001.  Harry Charles represented the Mladys.  Joyce Hainen represented the Director.


The matter became ready for our decision on February 20, 2002, when the Mladys filed the last written argument.

Findings of Fact

Residence

1. Mlady is a construction engineer.  He has been assigned to various job sites around the world.  Donna is a homemaker.  

2. The Mladys lived in Missouri with their children briefly in 1984. 

3. The Mladys built a home in St. Charles, Missouri, and moved their family into the house in April 1988.  They chose that area because Donna is from Granite City, Illinois, and her mother still lived there.  They owned the home until 2000.  

4. Since they built the house, Mlady has traveled to different sites around the world, and has never stayed in the house in Missouri more than two weeks at a time.  Mlady did not spend more than 30 days in Missouri in 1996.  

5. The Director issued Mlady a Missouri driver’s license in 1988.  

6. From 1990 through 1993, Mlady worked in Texas, and his family leased a house in Texas.  From 1993 through 1995, the family lived in Baton Rouge, Louisiana, while Mlady was on a job assignment in that area.  

7. In 1995, the family moved back to the house in Missouri because Donna’s mother was seriously ill.  The Mladys’ three children were in school in Missouri.  

8. In April 1995, Mlady began a job assignment in Canada with Bechtel.  The assignment was for an indefinite period of time.  He worked first in Toronto, and then from September 1995 through May 1996 was in Montreal.  He leased an apartment in Montreal.  In June 1996, he transferred to a remote campsite in the Arctic in Quebec.  From October 1996 through December 1997, he was in Quebec City, the remote campsite, and Montreal at various times.  Mlady left Quebec for St. Charles on December 3, 1997.  (Resp. Ex. B, at 47; Resp. Ex. M, at 3, 6-9.)

9. According to the conditions of employment, the assignment in Canada was temporary.  (Resp. Ex. M, at 3, 9.)  The conditions of employment stated:  “An employee’s point of origin is the geographic location where he or she has a permanent residence, or to where an 

employee intends to return following the completion of a field assignment.”  (Resp. Ex. M, at 9.)   

10. On December 5, 1997, Mlady left for a transfer to a job site in Indonesia.  

11. In February 1998, Mlady transferred to a job site in Australia. 

12. Mlady renewed his Missouri driver’s license in December 1998, using the St. Charles address. 

13. The Mladys purchased a vehicle and licensed it in Missouri in September 1999.  

14. Donna and their youngest child have moved to Australia.

15. On July 26, 2000, the Mladys sold the home in St. Charles.  

Missouri Income Tax
16. The Mladys timely filed a 1996 Missouri income tax return with the Director, reporting a balance due of $49, which they paid.  The Mladys claimed a resident credit.  

17. On August 13, 1997, the Director sent a billing notice disallowing the resident credit. 

18. On October 2, 1997, the Mladys filed an amended return, reporting a balance due of $3,480, which they paid.  

19. On December 3, 1997, based on the advice of their tax professional, the Mladys filed a second amended return, reporting a federal adjusted gross income of $82,864 and a Missouri income percentage of zero.  They reported a Missouri income tax of zero, and claimed a refund of $3,529.  

20. On August 21, 1998, the Director issued a notice of adjustment, increasing the Mladys’ federal adjusted gross income to $152,865 and adjusting their Missouri income percentage to 100%.  The Director issued a refund of $3,837.26 plus $202.08 in interest, totaling $4,039.34.  

21. On February 2, 2000, the Director issued a billing notice and increased the Missouri income percentage to 100%.  

22. On March 22, 2000, the Director issued a notice of deficiency as follows:  


Tax
Additions
Interest
Total


$9,117.34
$201.97
$1,542.58
$10,861.89

23. The Mladys protested the notice of deficiency.  

24. On January 24, 2001, the Director issued a revised billing notice decreasing the Mladys’ federal adjusted gross income to $82,864.  

25. On April 6, 2001, the Director issued a final decision determining that Mlady was a Missouri resident, but decreasing his federal adjusted gross income to match the amount reported on the federal return.  The Director determined that the Mladys are liable for Missouri income tax, interest, and additions as follows:  


Tax
Additions
Interest
Total


$4,490.98
$201.97
$1,041.26
$5,734.11

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  The Mladys have the burden to prove that they are not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  

I.  Missouri Residence


Missouri imposes a tax on the Missouri taxable income of every Missouri resident.  Section 143.011.  Nonresidents are taxed only on their income from Missouri sources.  Section 143.041.  Section 143.101.1 defines a Missouri “resident” as:  

an individual who is domiciled in this state, unless he (1) maintains no permanent place of abode in this state, (2) does maintain a permanent place of abode elsewhere, and (3) spends in the aggregate not more than thirty days of the taxable year in this state; or who is not domiciled in this state but maintains a permanent place of abode in this state and spends in the aggregate more than one hundred eighty-three days of the taxable year in this state. 


In Paulson v. Missouri Dep’t of Revenue, 961 S.W.2d 63 (Mo. App., W.D. 1998), the court affirmed this Commission’s decision that Paulson, a member of the armed forces, was domiciled in this state and was subject to taxation as a Missouri resident.  The court discussed the definition of domicile as follows:  

A domicile is that place where a person has his true, fixed and permanent home and principal establishment to which, whenever he is absent, he has the intention of returning.  In re Estate of Potashnick, 841 S.W.2d 714, 720 (Mo.App.1992).  “A person can have but one domicile, which, when once established, continues until he renounces it and takes up another in its stead.”  In re Estate of Toler, 325 S.W.2d 755, 759 (Mo.1959).  In determining whether a person has the requisite intent to remain at a place either permanently or for an indefinite period of time, the court should consider the declarations of the person and the acts done before, at, and after the time the domicile is in dispute.  Klindt v. Klindt, 888 S.W.2d 424, 427 (Mo.App.1994).  For a person to change domicile, there must be presence in a new domicile and present intent to remain there indefinitely and make that location one’s permanent address.  Potashnick, 841 S.W.2d at 720.


Id. at 66.  In Fowler v. Clayton School Dist., 528 S.W.2d 955, 959 (Mo. App., St.L.D. 1975), the 

court stated:  

Intent is a subjective thing.  What a man says about it may as easily conceal it as reveal it. . . .  Thus the rule has evolved that 

where the behavior of the [person] is at odds with his professed intent, the former will control, for actions speak louder than words.  

(Quoting State ex inf. Reardon v. Mueller, 388 S.W.2d 53, 60 (St.L. Ct. App. 1965)).  


Mlady argues that he was not domiciled in Missouri in 1996.  He argues that he was in Canada for an indefinite period of time and had no intention of returning to Missouri.  However, his actions show that he had his “true, fixed and permanent home” in Missouri and had the intention of returning after his absences.  Paulson, 961 S.W.2d at 66.  The Mladys built the house in Missouri in 1988.  Although the family lived in other places during the early 1990s, they kept the home in St. Charles, and family returned to live there in 1995.  Even though Mlady went to Canada on an assignment, his family remained in Missouri and his children went to school in Missouri.  The conditions of his employment in Canada stated that the assignment was temporary.  Although Mlady never stayed in the house in Missouri more than two weeks at a time and did not spend more than 30 days in Missouri in 1996, he did return to his home in Missouri at various times, including when his assignment in Canada ended.   The evidence shows that in 1996, Missouri was the place where Mlady had his “true, fixed and permanent home and principal establishment to which, whenever he is absent, he has the intention of returning.”  Paulson, 961 S.W.2d at 66.  The family did not sell the house until 2000.  Mlady renewed his Missouri driver’s license in December 1998, even though he was on a job assignment in Australia at that time.  Mlady’s actions do not show that he intended to make Canada his permanent residence, id.; thus, he did not change his domicile from Missouri to Canada.   


Mlady was a Missouri resident during 1996.  Given that ruling, he does not argue that the amount of tax, as calculated in the Director’s final decision, is incorrect.  Interest applies as a matter of law.  Section 143.731.1.  

II.  Additions


Section 143.751.1 authorizes an addition to tax if any part of a deficiency is due to negligence or intentional disregard of rules and regulations.  Negligence is “the failure to make a reasonable attempt to comply with the state tax laws.”  Hiett v. Director of Revenue, 899 S.W.2d 870, 872 (Mo. banc 1995).  Mlady originally filed as a Missouri resident, but, relying on his tax professional, refiled as a nonresident.  Although we have found that he was a Missouri domiciliary, his reliance on his tax professional and his belief that he was not a resident are reasonable.  Therefore, we cannot say that the deficiency in this case is due to negligence or intentional disregard of rules and regulations.  The Mladys are not liable for additions to tax.  

Summary


We conclude that the Mladys are liable for $4,490.98 in 1996 Missouri income tax, as the Director assessed, plus accrued interest.  The Mladys are not liable for additions to tax.  


SO ORDERED on March 20, 2002.



________________________________



SHARON M. BUSCH 



Commissioner

� All statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  
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