Before the

Administrative Hearing Commission

State of Missouri

JACK JOHNSON, d/b/a MIZZOU 
)

SPEEDWAY, 
)



)



Petitioner,
)




)


vs.

)

No. 04-0911 RS



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Jack Johnson, d/b/a Mizzou Speedway, is liable for sales tax and interest for 2000 through 2002 on racetrack admission fees and pit fees.  Johnson is not liable for additions to tax.  
Procedure


Johnson filed a complaint on July 15, 2004, challenging the Director of Revenue’s assessments of sales tax for 2000 through 2002.  

This Commission convened a hearing on the complaint on March 14, 2005.  Johnson represented himself.  Senior Counsel James L. Spradlin represented the Director.  
Findings of Fact

Johnson’s Business
1. During the periods at issue, Johnson operated Mizzou Speedway, a racetrack east of Moberly, Missouri.  Johnson was the sole proprietor.  When Johnson purchased the racetrack in 
1998, the prior owner told him that the races were not subject to sales tax.  Johnson had previously operated a racetrack in Minnesota, where he was not required to collect and remit sales tax on the racetrack.  
2. Drivers brought their own pit crews to the races.  Each pit crew usually had two or three members.  As opposed to the fans, who could drink beer, eat popcorn, and watch the race, the pit crew was working and was hardly able to see the race.  
3. Johnson did not charge sales tax on the admission fees to watch the races (“the admission fees”) or the fees to enter the pit area through the back gate (“the pit fees”).  The pit fees covered the cost of liability insurance and a place for the pit crew to work.  The insurance company classified the pit crew as participants in the race.  Many of the pit crew members earned their living by working as part of the pit crew.  Johnson issued 1099 forms to the participants in the races.    
4. Approximately two thirds of the racetrack’s revenue came from pit fees.  
5. Johnson believed that he was not required to collect and remit sales tax on the admission fees.  Johnson made calls to some government offices to verify that sales tax was not due on ticket sales, but was unable to get an answer, so he relied on what the previous owner had told him.  Johnson did not believe that there was even an issue as to taxability of the pit fees.   
6. Johnson had a small shop at the racetrack where he sold auto parts.  Johnson collected and remitted sales tax on the part sales as follows:  

Year
Tax

2000
$83.91


2001
$87.05


2002
$31.77

7. Another party contracted with Johnson to operate the concession sales at the racetrack.  The concessions operator paid sales tax on the concession sales, which are not at issue in this case.  
8. Johnson converted the racetrack from a dirt surface to an asphalt surface after the 2000 race season had ended.  After the conversion to an asphalt surface, the business declined dramatically.  
The Director’s Audit
9. The Director conducted an audit of the racetrack for 2000 through 2002.  When the audit began in May 2003, Johnson had leased the racetrack to another operator, but the business shut down during the audit, as it was not profitable.  
10. Johnson did not have any records showing what amounts he collected from admission fees and pit fees.  He only had records of bank deposits.  For 2000, the auditor based the gross receipts on Johnson’s federal income tax return because the amount was higher than the bank deposits.  For 2001 and 2002, the auditor based the gross receipts on Johnson’s bank deposits because they were higher than the receipts reported on Johnson’s federal income tax return.  The auditor held certain items not subject to tax, such as loans and receipts from sponsors, and subtracted those amounts from gross receipts.  
11. Johnson’s bank deposits included racetrack proceeds and small checks that he received from parts sales.  
12. The auditor did not allow credit for the sales tax that Johnson paid on parts sales because he believed that the bank deposits were solely from the racetrack proceeds and that the parts sales were accounted for separately.  
13. The auditor provided Johnson with a copy of this Commission’s decision in Capital Speedway v. Director of Revenue, No. 95-3014 RV (Aug. 27, 1996), holding that pit fees were 
subject to sales tax.  Johnson had over 20 years of experience in operating a racetrack, but prior to the audit, Johnson was unaware that the admission fees and pit fees were taxable.  
14. The auditor found Johnson liable for sales tax on the admission fees and pit fees.  The auditor found sales tax and additions owing in the following amounts, plus interest:  

Year
Tax
Additions

2000
$11,336.44
$566.82


2001
$4,539.98
$227.00


2002
$2,339.22
$116.96

The Director imposed additions on grounds that Johnson was negligent in not researching Missouri law concerning the taxability of admission charges at a racetrack.  
15. On or about May 21, 2004, the Director assessed sales tax against Johnson pursuant to the audit.  
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Johnson has the burden to prove that he is not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).

I.  Taxability

Section 144.020.1 provides:  

A tax is hereby levied and imposed upon all sellers for the privilege of engaging in the business of selling tangible personal 
property or rendering taxable service at retail in this state.  The rate of tax shall be as follows:  

*   *   *


(2) A tax equivalent to four percent of the amount paid for admission and seating accommodations, or fees paid to, or in any place of amusement, entertainment or recreation, games and athletic events[.]

In Capital Speedway, citing Blue Springs Bowl v. Spradling, 551 S.W.2d 596, 599 (Mo. banc 1977), the Commission held that pit fees were subject to sales tax under § 144.020.1(2) because the statute taxes any fees paid in or to a place of amusement.  The Commission noted that even though the drivers and pit crews may consider the racetrack a place of work, rather than a place of amusement, “[t]he statutes define taxable fees in terms of the activities occurring where the fees are paid, not by who is paying them or by the payers’ attitude toward the activities.”  

Johnson does not dispute that the sales tax is due on the admission fees for spectators at the racetrack.  Johnson recognizes the Commission’s decision in Capital Speedway, but argues that no one raised the issue that the pit crews and the fans have completely different functions.  He asserts that the pit crew was hardly able to even see the race.  He argues that the drivers and pit crew were participants, not spectators, and that because they came to the racetrack to work, the pit fees should not be subject to tax.  

Johnson’s argument is logical.  However, Capital Speedway was correctly decided, and it is not distinguishable from this case.  “The primary rule of construction of statutes is to ascertain the lawmakers’ intent, from the words used if possible; and to put upon the language of the Legislature, honestly and faithfully, its plain and rational meaning and to promote its object[.]”  Denton v. Soonattrukal, 149 S.W.3d 517, 522 (Mo. App., S.D. 2004).  In Blue Springs Bowl v. Spradling, 551 S.W.2d 596, 599 (Mo. banc 1977), the court held that § 144.020.1(2) plainly 
provides for the sales tax to be imposed:  (1) on sums paid for admissions to places of amusement; (2) on amounts paid for seating accommodations in such places; and (3) on fees, other than for admission or seating, paid to or in places of amusement.  The legislature has thus specifically distinguished between amounts for admission, for seating accommodations, and for other fees paid to a place of amusement.  The legislature has made all of them subject to sales tax, even if they are not just for spectators.  In Eighty Hundred Clayton Corp. v. Director of Revenue, 111 S.W.3d 409, 410 (Mo. banc 2003), the court emphasized that “all fees paid in or to a place of amusement are taxable, even if the fee is not strictly for amusement activities.”  

Johnson argues that he did not have notice that the racetrack proceeds, especially the pit fees, were subject to tax.  We recognize that Johnson had a large investment in the racetrack, which did not succeed financially, and that he may not have been informed as to the proper taxation of the business.  However, the incidence of the Missouri sales tax is set by the Missouri statutes, and neither the Director nor this Commission has any authority to change the statutes.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).   

II.  Tax Amounts

This Commission must determine the proper amount of the tax.  J.C. Nichols, 796 S.W.2d at 20-21.  Johnson has the burden of proof, and he has made no argument that the auditor incorrectly computed the tax.  


However, Johnson presented evidence that he paid sales tax on his parts sales, and we conclude that he should be allowed credit for the sales tax that he paid on the parts sales.  The auditor did not allow credit because he understood that Johnson’s deposits did not include the proceeds from parts sales.  Even Johnson’s testimony on this point is somewhat inconsistent.  (Tr. at 40-42, 44-46, 67-72.)  However, when he was asked again, he stated that he gathered up 
all of the proceeds from a particular night or weekend and deposited them at the same time.  (Tr. at 67.)  Johnson has met his burden to show that the parts sales were included in his gross receipts, and he should be allowed credit for the sales tax paid on those sales.  

Allowing credit for sales tax paid reduces the tax liability to the following amounts:
  


Year
Tax

2000
$11,252.53


2001
$4,452.93


2002
$2,307.45

Interest applies to the unpaid sales tax as a matter of law.  Section 144.170.  

III.  Additions

The Director imposed additions under § 144.250.3, which provides:  

In the case of failure to pay the full amount of tax required under sections 144.010 to 144.525 on or before the date prescribed therefor, determined with regard to any extension of time for payment, due to negligence or intentional disregard of rules and regulations, but without intent to defraud, there shall be added to the tax an amount equal to five percent of the deficiency.  

The auditor found Johnson negligent, and there is no basis for a finding of intentional disregard of rules and regulations.  Negligence is the failure to make a reasonable attempt to comply with the tax laws.  Hiett v. Director of Revenue, 899 S.W.2d 870, 872 (Mo. banc 1995).  The standard is an objective one, measured by what a "reasonable and ordinarily prudent person would do under the circumstances." Id.   


When he purchased the racetrack, Johnson made inquiries of the previous owner and believed that he was not required to collect and remit sales tax on the racetrack proceeds.  That had also been his experience in Minnesota.  Johnson indicated that he had checked with some 
government offices as to the taxability, but was unable to get an answer.  Johnson did not specify where he inquired.  

Johnson’s complaint states that he is appealing the tax on the pit fees.  See also Tr. at 17.  However, the assessments that he appealed did not separate the tax on the admission fees from the tax on the pit fees.  Johnson is not an attorney, and this Commission is required to adopt rules and procedures that facilitate the filing and processing of complaints without representation by an attorney.  Section 621.035.  Under J.C. Nichols Co., 796 S.W.2d at 20-21, it is our duty to make an independent determination of the taxpayer’s liability for the periods at issue.  Johnson has raised an argument and has presented evidence as to his reasonable belief that no tax was due.  Therefore, we consider whether any additions are due as the Director assessed.  

In retrospect, Johnson states that he can see how the admission fees would be taxable.  (Tr. at 16.)  However, the imposition of additions would require us to conclude that he was negligent; i.e., that he failed to make a reasonable attempt to comply with the tax laws.  Hiett, 899 S.W.2d at 872.  We find no evidence for such a conclusion.  Johnson paid sales tax on parts sales, and ensured that sales tax was paid on concession sales, though the concessions were contracted out to another party.  Johnson made a reasonable attempt to comply with the tax laws.  As to the pit fees, it did not even occur to Johnson that such fees would be taxable.  We find this belief reasonable.  This Commission’s decision in Capital Speedway was issued in August 1996, and Johnson purchased the racetrack in 1998.  He inquired of the previous owner, who was unaware of any sales tax due on the racetrack proceeds, even after the Capital Speedway decision.  Despite his years of operation of racetracks in this state and at least one other state, Johnson never received any notice from the Director that racetrack proceeds were taxable in Missouri until the Director conducted an audit, which began in 2003 – seven years after the Capital Speedway decision.  

As to the tax on the admission fees, the reasonableness of Johnson’s belief that no tax was due may be a closer question.  However, once again, Johnson inquired of the previous owner, who told him that no tax was due.  Johnson had over 20 years of experience and had previously operated a racetrack in another state.   He figured out that tax would be due on sales of tangible items, such as parts and concessions.  The taxability of an intangible service, such as amusement or entertainment, is not as readily apparent.  Johnson testified that he made inquiry of government offices as to taxability and was unable to get an answer, so he relied on what the previous owner had told him.  The auditor cited the lack of evidence as to what government offices Johnson contacted.  We believe that Johnson made reasonable inquiries, acted in reasonable reliance on what he was told, and acted reasonably on the basis of his years of experience in the racing industry.  He acted as a reasonable and ordinarily prudent person would, under the circumstances.  Hiett, 899 S.W.2d at 872.   Therefore, he is not liable for additions.   
Summary


Johnson is liable for sales tax in the following amounts, plus interest: 


Year
Tax

2000
$11,252.53


2001
$4,452.93


2002
$2,307.45

Johnson is not liable for additions to tax.  

SO ORDERED on October 3, 2005.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�We use the amounts computed by the auditor, minus the sales tax previously paid.  
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