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)
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)




)
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)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On August 10, 1998, the Director of the Department of Public Safety (Director) filed a complaint seeking to discipline the peace officer certificate of Garrell Mitchell for asking an arresting officer and the officer’s supervisor for leniency for a friend on a traffic ticket, for falsifying a certification document, and for conduct for which the Highway Patrol dismissed him from employment.  We convened a hearing on the complaint on December 1, 1999.  Daniel P. Wade and Christopher Wade represented Mitchell.  Assistant Attorneys General Andrea Spillars and Dan Follett represented the Director.  At the hearing, we admitted Petitioner’s Exhibit 5 subject to Mitchell’s objections in written argument, but Mitchell did not raise any such objections.  The last brief was due on April 27, 2000.  

Findings of Fact

1. Mitchell holds peace officer Certificate No. ###-##-####.  That certificate is, and was at all relevant times, current and active.  Mitchell is a former highway patrolman and is now the sheriff of Wright County.  

2. At all relevant times, Mitchell has functioned as a peace officer.  

3. On June 16, 1997, a six-count criminal information was filed against Mitchell.  The information charged Mitchell with:

a. obstructing a Mansfield police officer from performing his duties and tampering with a witness, based on the facts at Finding 10 below (Counts I and V);

b. hindering prosecution efforts, based on the facts at Finding 11 below (Count VI); and 

c. failing to certify a peace officer (Counts II, III, and IV).
 

On November 26, 1997, the court dismissed the information on the Missouri Attorney General’s motion.  That motion stated that the “matters [we]re better handled through other proceedings[.]”

I.  Dismissal from Highway Patrol 

4. While employed by the Highway Patrol, Mitchell occasionally tried to get favorable treatment from a prosecutor for various of his friends on traffic tickets written by other peace officers.  

5. On January 30, 1989, a disciplinary hearing board of the Highway Patrol convened and issued a decision (the Highway Patrol decision) dismissing Mitchell from his employment for contacting prosecutors on traffic tickets and on other allegations.  Ford v. Mitchell, (Mo. Hwy. Patrol Disciplinary Bd., January 30, 1989) (the Highway Patrol case).  

6. The Missouri Court of Appeals, Southern District, affirmed the Highway Patrol decision.  Mitchell v. Missouri Highway Patrol, 809 S.W.2d 67 (Mo. App., S.D. 1991).  

II.  Mansfield Police Department Incident

7. On the night of November 28, 1996, a Mansfield, Missouri, police officer arrested a suspect for driving while intoxicated (DWI).  He took the suspect to the Mansfield police station, where the suspect failed a breathalyzer test.  Instead of taking the suspect to jail, the officer took the suspect to the suspect’s house.  

8. The suspect was a friend of Mitchell, and the suspect telephoned him.  

9. The suspect complained to Mitchell that the officer had taken him home and would be back with a DWI ticket.  Mitchell had just spent several exhausting days during which storms had knocked out the local electricity.  He was extremely tired and therefore got angry that the suspect called him and disturbed his sleep with the matter.

10. Mitchell telephoned the Mansfield police station at midnight, and again at 1:00 a.m., asking the arresting officer to void the ticket the officer had written
 for violation of the Mansfield DWI ordinance.  He threatened to revoke the officer’s Wright County deputy sheriff commission, which gave the officer power of arrest outside of Mansfield, but that action would only have hindered Mitchell’s law enforcement operations as the sheriff.  Mitchell had deputized almost all of the peace officers in Wright County to help him if he needed it, and they received no extra pay for that duty.    

11. At 12:30 that night, Mitchell also telephoned the Mansfield chief of police with the same request, and on being refused said, “I’ll have your ass.” 

III.  Signing the Information Form

12. On January 20, 1997, Mitchell sent notice to the Director that he was hiring Daniel Johnson, certified as a peace officer since 1988, as a deputy.  Mitchell signed the notice under an attestation that Johnson was “of good moral character [and] free of any known criminal history.”

13. Johnson had pleaded guilty in the Wright County Circuit Court to the Class C felony of receiving stolen property based on events in 1994.  Johnson received a suspended imposition of sentence [SIS] and was placed on three years' supervised probation.  State of Missouri v. Johnson, Case No. CR645-146FX (July 13, 1995).  

14. Mitchell knew about that case because he had made the arrest.  In signing the notice, he relied on the remoteness in time of the events and on Johnson’s current reputation in the community.  He also believed that the criminal proceedings were a closed record, that an SIS was not a conviction, and that Johnson therefore did not have a “criminal history.”
 

Conclusions of Law


We have jurisdiction to hear the Director’s complaint.  Section 590.135.6.
  The Director argues that Mitchell is subject to discipline under section 590.135.2(6), which allows discipline for:

(6) Gross misconduct indicating inability to function as a peace officer[.]

The Director has the burden of proving that Mitchell has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  We construe section 590.135.2(6) liberally in favor of the public protection 

purposes for which it exists.  State ex rel. Webster v. Myers, 779 S.W.2d 286, 290 (Mo. App., W.D. 1989).

I.  Dismissal from Highway Patrol 

The Director argues that the Highway Patrol case furnishes a basis for discipline.  

A.  Collateral Estoppel

The Director argues that we should apply the doctrine of collateral estoppel to the allegations in the Highway Patrol case.  Collateral estoppel prevents a party from relitigating ultimate facts.  King Gen. Contractors v. Reorganized Church of Jesus Christ of Latter Day Saints, 821 S.W.2d 495, 501 (Mo. banc 1991).  The doctrine applies if:  (1) the issue decided in the Highway Patrol case is identical to the one presented in the present action; (2) the Highway Patrol case was decided on the merits; (3) the party to be precluded was a party, or is in privity with a party, to the Highway Patrol case; and (4) the party to be precluded had a full and fair opportunity to litigate the factual issue.  Missouri Bd. of Pharmacy v. Tadrus, 926 S.W.2d 132, 136 (Mo. App., W.D. 1996).  A full and fair opportunity includes access to procedures available at this Commission that may not have been available in the Highway Patrol case.  Integrity Ins. Co. v. Tom Martin Constr. Co., 765 S.W.2d 679, 683-84 (Mo. App., W.D. 1989).   The Director has not shown that the full range of discovery was available to Mitchell before the Highway Patrol in 1989, as it is before this Commission.  Further, the issue decided in the Highway Patrol case was whether there was cause to dismiss Mitchell from employment, not cause to discipline his peace officer certificate under licensing statutes.  Therefore, we conclude that collateral estoppel does not apply in this case and therefore does not prevent Mitchell from denying the conduct alleged in the Highway Patrol case. 

B.  Hearsay Evidence

The Director also offered the Highway Patrol decision as proof that Mitchell committed the conduct alleged in the Highway Patrol case.  We admitted the document as a true and accurate copy of the Highway Patrol decision.  However, we sustained Mitchell’s objection to it as proof that he committed the conduct alleged.  We ruled that statements as to Mitchell’s guilt were hearsay because they were made outside the hearing and were offered for the truth of the matter stated.  The Director asks us to reconsider that ruling.  


The Director cites section 490.680, RSMo 1994, which provides:  

A record of an act, condition or event, shall, insofar as relevant, be competent evidence if the custodian or other qualified witness testifies to its identity and the mode of its preparation, and if it was made in the regular course of business, at or near the time of the act, condition or event, and if, in the opinion of the court, the sources of information, method and time of preparation were such as to justify its admission. 

(Emphasis added.)  As we stated at the hearing, the issue is one of hearsay within hearsay.  We agree that the decision was drafted at or near the time of the disposition of Mitchell’s case.  For that reason, it is admissible as evidence of that disposition, as our Finding 3 shows.  However, there is no evidence that the decision was made at or near the time of the conduct alleged in the decision.  On the contrary, the decision recites conduct alleged to have occurred two years before the decision.  Therefore, the business records act does not provide that the decision is competent evidence that Mitchell committed the alleged conduct.  

Further, having accepted the document only to show that Mitchell was dismissed from the Highway Patrol, it would be fundamentally unfair for us now to consider it as evidence that 

Mitchell committed the conduct with which he was charged.  On reconsideration, we sustain our ruling.

C.  Contacting the Prosecutor

Of the charges in the Highway patrol case, the Director cites only four in the complaint.  Of those four charges, the Director entered substantial and competent evidence of only one.  Mitchell admitted that, as an employee of the Highway Patrol, he called a prosecutor about friends’ traffic tickets.  We agree with the Director that such actions constitute misconduct.  To seek favorable treatment on a ticket for a friend is improper because it may tarnish the image of peace officers as neutral enforcers of the law and it undermines the work of his colleagues.  

However, we disagree that Mitchell’s conduct was gross misconduct.  The term “gross” indicates that either an especially egregious mental state or harm is required.  Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  Mitchell contacted only the prosecutor, whose duty it is to decide whether and how to prosecute, and whose independence insulates him from public or private pressure.  We conclude that the Director has not shown gross misconduct. 

We conclude that Mitchell is not subject to discipline under section 590.135.2(6) for the conduct alleged in the Highway Patrol case.  

II.  Mansfield Police Department Incident


Mitchell admitted that, as Sheriff of Wright County, he interceded for a friend to get a DWI ticket voided in the City of Mansfield.  We agree with the Director that his action constitutes misconduct.  It shows favoritism and undermines the work of another peace officer.  

Section 71.010, RSMo 1994, requires the elements of a municipal DWI to be the same as the elements of a statutory DWI.   Those elements are set forth at section 577.010, RSMo 1994:

1.  A person commits the crime of [DWI] if he operates a motor vehicle while in an intoxicated or drugged condition. 

2.  [DWI] is for the first offense, a class B misdemeanor.  No person convicted of or pleading guilty to the offense of [DWI] shall be granted a[n SIS] for such offense, unless such person shall be placed on probation for a minimum of two years.

Thus, Mitchell was intruding on the enforcement of an important public safety law, albeit civil enforcement as a violation of a municipal ordinance rather than a crime.  Jordan v. City of Kansas City, 972 S.W.2d 319 (Mo. App., W.D. 1998).  Further, Mitchell’s contact was with a patrolman, who must make the initial determination to enforce the law, and that officer’s supervisor.  Neither of the persons Mitchell contacted were acting as sheriff’s employees at the time of the incident, and he therefore had no supervisory power over them.  We conclude that Mitchell’s actions constituted gross misconduct.  

Inability is a lack of sufficient power, resources, or capacity.  MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 585 (10th ed. 1993).  The duties of a peace officer include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)). 

Mitchell argues that the conduct with which he was charged has not affected his functioning as a peace officer and a sheriff.  The record contains an abundance of substantial and competent evidence that he can perform those duties and that he is an excellent sheriff.  Therefore, evidence as to a licensee’s actual functioning is some evidence under section 590.135.2(6).  However, that statute exists to protect the public from the potential abuses of persons who have shown only signs of such incapacity, as well as those who have shown proof of it.  Sections 563.046 and 563.056, RSMo 1994, providing the circumstances under which a peace officer may use deadly force, are ample reason why a peace officer’s judgment must be reliable at all times.  

We are sympathetic to the difficult conditions under which Mitchell had been performing his duties for several days before the incident.  However, based on the serious nature of the offense and its clear threat to public safety, we conclude that Mitchell’s actions are at least a sign of inability to function as a peace officer at all times.  It was improper to come down so hard on the patrolman and police chief.  It indicates an inability to function as a peace officer.  

Mitchell is subject to discipline under section 590.135.2(6) for gross misconduct indicating an inability to function as a peace officer. 

III.  Signing the Information Form

The Director cites the form that Mitchell signed to notify the Director that he had hired Johnson.  The Director argues that Mitchell’s attestation to Johnson’s good moral character and lack of criminal history was a lie.  The Director argues that Mitchell must have known that Johnson’s guilty plea rendered him ineligible to be a peace officer.  

We disagree that Johnson was ineligible to be a peace officer.  Johnson was certified as a peace officer when Mitchell signed the form.  Johnson’s reputation in the community, the 

passage of time, and Mitchell’s correct understanding that an SIS is not a conviction,
 gave Mitchell a reasonable basis for attesting that Johnson had no “criminal history.”   

We conclude that Mitchell’s attestation on the information form is not cause for discipline under section 590.135.2(6).  

Summary


Mitchell is subject to discipline under section 590.135.2(6) for the Mansfield police department incident.  We do not find that the allegations in the Highway Patrol case are cause to discipline Mitchell.   We do not find that signing the information form is cause to discipline Mitchell.


SO ORDERED on October 17, 2000.



________________________________



WILLARD C. REINE



Commissioner

�The complaint in this case contains no charges based on those counts, and this record contains no evidence regarding those charges.


�The record is not clear what exactly became of that ticket, but it is clear that the officer never gave the ticket to the driver.  


�The Director has since changed that form to read, “Have you ever been arrested or convicted of a felony or misdemeanor including receiving a suspended imposition of sentence?”





�Statutory references are to the 1999 Supplement to the 1994 Revised Statutes of Missouri, unless otherwise noted.  


�Further, section 610.021 provides:  


Except to the extent disclosure is otherwise required by law, a public governmental body is authorized to close meetings, records and votes, to the extent they relate to the following: 





*   *   *





(3) Hiring, firing, disciplining or promoting of particular employees by a public governmental body when personal information about the employee is discussed or recorded. 





*   *   *





(13) Individually identifiable personnel records, performance ratings or records pertaining to employees or applicants for employment[.]





The record does not show the status of these records as open or closed.  





�An SIS is not a conviction.  Yale v. City of Independence, 846 S.W.2d 193, 194 (Mo. banc 1993).
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