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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 11-0727 BN



)

JAUNICE CLAY-MITCHELL,
)




)



Respondent.
)

DECISION


Jaunice Clay-Mitchell is subject to discipline because she tested positive for cocaine.
Procedure


On April 27, 2011, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Clay-Mitchell.  Although we have no record that Clay-Mitchell received a copy of the complaint and our notice of complaint/notice of hearing, she appeared on the scheduled hearing date, May 4, 2012.  Therefore, we held the hearing as scheduled.  Angela S. Marmion represented the Board.  Clay-Mitchell represented herself.  The case became ready for our decision on May 11, 2012, the date the transcript was filed.
Findings of Fact

1. Clay-Mitchell is licensed by the Board as a licensed practical nurse (“LPN”).  Her license has remained current and active and was so at all relevant times.
2. Clay-Mitchell worked for Normandy Nursing Center (“Normandy”).  On September 28, 2010, she was asked to take a random drug screen.

3. Clay-Mitchell’s drug screen was positive for cocaine, a controlled substance.
  She had no prescription for cocaine.
4. Normandy terminated Clay-Mitchell’s employment because of the positive drug screen.
5. Normandy rehired Clay-Mitchell in January 2012.  Since then, she has undergone random drug testing, and all her tests have been clean.

6. Clay acknowledges that she has made wrong choices in her life, and she is trying to correct them and make better choices.
Conclusions of Law 


We have jurisdiction to hear the case.
  The Board has the burden of proving that Clay-Mitchell has committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, 
permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered 
his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, or alcoholic beverage to an extent that such use impairs a person’s ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(12) Violation of any professional trust or confidence;

*   *   *

(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]
Controlled Substances – Subdivisions (1) and (14)
Clay-Mitchell tested positive for cocaine, which is a controlled substance.  Section 324.041 provides:

For the purpose of determining whether cause for discipline or denial exists under the statutes of any board, commission, or committee within the division of professional registration . . . any licensee . . . that tests positive for a controlled substance, as defined in chapter 195, is presumed to have unlawfully possessed the controlled substance in violation of the drug laws or rules and regulations of this state, any other state, or the federal government unless he or she has a valid prescription for the controlled substance.

The statute creates a presumption that Clay-Mitchell unlawfully possessed cocaine in violation of the drug laws of this state, and she does not deny it.  The Board cites § 195.202.1, which states:

Except as authorized by sections 195.005 to 195.425, it is unlawful for any person to possess or have under his control a controlled substance.
Clay-Mitchell is presumed to have unlawfully possessed cocaine.  Therefore, she is subject to discipline under § 335.066.2(1) and (14).
Professional Standards and Professional Trust – 
Subdivisions (5) and (12)

The Board’s complaint alleges that there is cause to discipline Clay-Mitchell pursuant to § 335.066.2(5) and (12).  The Board presented no evidence or argument on either point, however.  We consider the Board to have abandoned these causes for discipline.  Even if we did not, we note that both are linked to the performance of a nurse’s job duties or functions as a nurse – and while a nurse’s performance of her functions or duties certainly could be impacted by cocaine use, there is no evidence that occurred in this case.  In fact, the record supports a contrary inference, as Normandy rehired Clay-Mitchell even after it had previously terminated her employment because of the positive drug test.  We infer that her work conduct must have been satisfactory.  We find no cause for discipline under § 335.0066.2(5) or (12).
Discipline


At the hearing, Clay-Mitchell stated that she had made changes in her life and tried to correct bad choices.  She has been reemployed at Normandy, and all her drug screens have been clean.  This Commission decides only whether there is cause for discipline; the decision as to what level of discipline may be appropriate is committed to the discretion of the Board.  Clay-Mitchell will have an opportunity to present relevant evidence regarding the positive changes in her life when the Board holds its disciplinary hearing to determine the appropriate level of discipline.
Summary


Clay-Mitchell is subject to discipline under § 335.066.2(1) and (14).

SO ORDERED on June 6, 2012.


________________________________



KAREN A. WINN


Commissioner

�Section 195.017.4(1)(d).  Statutory references are to RSMo Supp. 2011.


�Section 621.045.  


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  
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