Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 10-1745 PO




)

COLE J. MILLS,

)




)



Respondent.
)

DECISION


Cole J. Mills’ peace officer license is subject to discipline because he committed a criminal offense.   
Procedure


On September 8, 2010, the Director of Public Safety (“the Director”) filed a complaint seeking to discipline Mills’ peace officer license.  Mills did not file an answer.  On March 21, 2011, we held a hearing.  Assistant Attorney General Nathan Priestaf represented the Director.  Mills appeared and represented himself.  The matter became ready for our decision on March 21, 2011, the date the transcript was filed.
Findings of Fact

1. Mills is licensed as a peace officer.  His license was current and active at all relevant times.
2. Mills was employed as a peace officer by the City of Kansas City, Missouri.  On April 13, 2008, Mills was at a bar with his brother and his best friend.

3. Several men and women confronted Mills, trying to fight with him, because one of the men thought Mills was there with the man’s ex-girlfriend.  They backed Mills up against a wall, but he told them he was a police officer and didn’t want any trouble.  One of the men, Jared Robinson, punched Mills in the mouth.  Bouncers escorted Robinson out of the bar.
4. The bartender advised the group that the police had been called.  Mills told his friend and his brother that they had to leave.  They left, but Robinson was waiting for them in the parking lot.

5. Robinson punched Mills’ brother in the back of the head and Mills grabbed Robinson.  They had an altercation and Mills “took him to the ground,”
 telling him to stop.  Robinson’s friends then attacked Mills and another altercation ensued.

6. The police arrived, broke up the fight, and issued Mills a ticket.

7. On June 11, 2009, Mills pled guilty in the Circuit Court of Clay County to the   Class B misdemeanor of peace disturbance.  Mills was assessed a fine of $500 and ordered to pay court costs.

Conclusions of Law 


We have jurisdiction to hear this complaint.
  The Director has the burden of proving that Mills has committed an act for which the law allows discipline.
  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  

The Director argues that there is cause to discipline Mills’ license under § 590.080, which states:


1.  The director shall have cause to discipline any peace officer licensee who:

*   *   *


(2) Has committed any criminal offense, whether or not a criminal charge has been filed[.]

The Director argues that Mills committed Class B misdemeanor peace disturbance as set forth in § 574.010, RSMo 2000:

1.  A person commits the crime of peace disturbance if:

(1) He unreasonably and knowingly disturbs or alarms another person or persons by:

(a) Loud noise; or

(b) Offensive language addressed in a face-to-face manner to a specific individual and uttered under circumstances which are likely to produce an immediate violent response from a reasonable recipient; or

(c) Threatening to commit a felonious act against any person under circumstances which are likely to cause a reasonable person to fear that such threat may be carried out; or

(d) Fighting; or

(e) Creating a noxious and offensive odor;

(2) He is in a public place or on private property of another without consent and purposely causes inconvenience to another person or persons by unreasonably and physically obstructing:


(a) Vehicular or pedestrian traffic; or

(b) The free ingress or egress to or from a public or private place.

2.  Peace disturbance is a class B misdemeanor upon the first conviction.


A misdemeanor is a criminal offense.
  The Director argues that Mills pled guilty to a crime and thus should be precluded  or estopped from arguing that he did not commit the crime.  A conviction resulting from a guilty plea collaterally estops the issue.
  Collateral estoppel requires a valid judgment.
  Section 557.011.2, RSMo 2000, provides for various dispositions of criminal cases, including:

(1) Sentence the person to a term of imprisonment as authorized by chapter 558, RSMo;
(2) Sentence the person to pay a fine as authorized by chapter 560, RSMo[.]


Mills was sentenced to pay a fine; thus, the disposition of his case is a final judgment.  He is collaterally estopped from arguing that he did not commit the criminal offense.  There is cause to discipline his license pursuant to § 590.080.1(2).


At the hearing, Mills admitted that the altercations took place, but described his own actions as more defensive than offensive.  In Missouri, the process by which a peace officer’s license is disciplined occurs in two steps.  The first step occurs at this Commission, in which we find whether cause to discipline exists.  If we find that it does, we have no discretion to consider the relative severity of the cause for discipline.  During the second step, the Director holds a hearing to determine the form of discipline to be imposed.  Unlike this Commission, the Director does possess the discretion to consider the severity of the cause for discipline and any extenuating circumstances.  Mills will be able to present those circumstances at the disciplinary hearing.
Summary


There is cause to discipline Mills’ peace officer license under § 590.080.1(2).

SO ORDERED on April 1, 2011.



________________________________



KAREN A. WINN


Commissioner
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