Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF INSURANCE,
)



)



Petitioner,
)




)


vs.

)

No. 99-3557 DI




)

DUANE MILLER,

)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On November 29, 1999, the Director of Insurance (Director) filed a complaint seeking to discipline the bail bond agent license of Duane Miller for misappropriating premiums from his principal.  We convened a hearing on the complaint on March 13, 2000.  Kimberly A. Harper-Grinston represented the Director.  Though notified of the time and place of the hearing, Miller did not appear.  

Findings of Fact

1. Miller held bail bond agent License No. 388-54-2176.  That license expired on October 4, 1999.  The license was current and active at all relevant times.  

2. Persons desiring to make bail hired Miller to stand as surety for them.  Miller posted a bond with the court as bail for such persons.  Miller used the funds of Liberty Bonding, Inc. (Liberty), and the guaranty of Liberty’s re-insurer (Amwest Surety Insurance Company), to 

secure the bond. Miller filed documentation reporting the amount of the bond with the court and sent copies to Liberty.  

3. Miller collected a premium from the person he bonded in the amount of 10 percent of the bond amount.  Miller’s contract with Liberty required him to remit to Liberty half of the premium he collected and allowed him to keep the other half as his commission.  

4. Miller wrote Liberty’s copies of the documentation differently from the copies he filed with the court.  He under-reported to Liberty the amounts of bonds posted and premiums collected, thus concealing the amounts he owed Liberty, as follows:

Count I
Amounts ($)
Bond 
Premium
Miller’s Share 
Liberty’s Share


M.A. Miller,
Actual:
15,000

1,500

750

   750

bonded on
Reported:
  1,500
  
   150

  75

     75

8/31/97
Difference between amount owed and amount remitted:

   675







Count II
Amounts ($)
Bond 
Premium
Miller’s Share 
Liberty’s Share

R.J. Goodloe,
Actual:
20,000

2,000

1,000

1,000

bonded on
Reported:
10,000

1,000

   500

   500
2/26/97
Difference between amount owed and amount remitted:

   500 






Count III
Amounts ($)
Bond 
Premium
Miller’s Share 
Liberty’s Share

V. West,
Actual:
15,000

1,500

750

   750

bonded on
Reported:
  3,500

   350

175

   175
7/12/97
Difference between amount owed and amount remitted:

   575    






Count IV
Amounts ($)
Bond 
Premium
Miller’s Share 
Liberty’s Share

D. Bethany,
Actual:
20,000

2,000

1,000

1,000

bonded on
Reported:
12,500

1,250

   625

   625


2/22/97
Difference between amount owed and amount remitted:

   375

Count V
Amounts ($)
Bond 
Premium
Miller’s Share 
Liberty’s Share

J. Faroud,
Actual:
5,000

   500

   250

   250

bonded on
Reported:
2,500

   250

   125

   125

1/4/97
Difference between amount owed and amount remitted:

   125   

Count VI
Amounts ($)
Bond 
Premium
Miller’s Share 
Liberty’s Share

D. Youngerman,
Actual:
10,000

  1000

   100

   100

bonded on
Reported:
  5,000

    500

   250

   250

11/27/96
Difference between amount owed and amount remitted:

   250   

Count VII
Amounts ($)
Bond 
Premium
Miller’s Share 
Liberty’s Share

A. Bass,
Actual:
12,500
   1,250

 625

   625

bonded on
Reported:
  8,500

   850

 425

   425
12/16/96
Difference between amount owed and amount remitted:

   200
    







5. On each bond in Finding 4, Miller kept for himself the difference between the amounts he owed Liberty and the amounts he remitted to Liberty.   

Conclusions of Law

We have jurisdiction to hear the Director’s complaint.  Section 374.755.1.
  The Director has the burden to prove that Miller has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Director cites section 374.755.1(5), which allows discipline for:

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of [a bail bond agent.]

The Director cites the bonds in Finding 4, each of which Miller executed in the performance of the functions of a bail bond agent.  We may infer his mental state from his conduct “in light of all surrounding circumstances.”  Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  

Incompetence includes a general lack of professional ability, or indisposition to use an otherwise sufficient professional ability.  Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  A bail bond agent’s professional skills include good moral character, which Miller either lacked or was indisposed to use.  Section 374.715.  Therefore, we conclude that Miller is subject to discipline on Counts I through VII under section 374.755.1(5) for incompetency.  

Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239, at 125 (Mo. Admin. Hearing Comm’n, Nov. 15, 1985), aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  Miller’s acts were intentionally wrongful.  Therefore, we conclude that Miller is subject to discipline on Counts I through VII under section 374.755.1(5) for misconduct.  

Gross negligence is a deviation from the standard of care so egregious as to demonstrate a conscious indifference to a professional duty.  Duncan, 744 S.W.2d at 533.  We have found that Miller acted intentionally.  Intent and indifference are mutually exclusive.  Miller did not act with mere indifference, conscious or otherwise.  Therefore, we conclude that Miller is not subject to discipline on Counts I through VII under section 374.755.1(5) for gross negligence.  

Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 744 (10th ed. 1993).  Dishonesty is a lack of integrity, a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  Thus, where we find fraud, we necessarily find misrepresentation and dishonesty.  Miller’s deceptive documentation constitutes fraud against Liberty.  Therefore, we conclude that Miller is subject to discipline on Counts I through VII under section 374.755.1(5) for fraud, misrepresentation and dishonesty.  

Summary


We conclude that Miller is subject to discipline on Counts I through VII under section 374.755.1(5) for incompetency, misconduct, fraud, misrepresentation, and dishonesty.  


We conclude that Miller is not subject to discipline on Counts I through VII under section 374.755.1(5) for gross negligence.  


SO ORDERED on April 17, 2000.



________________________________



SHARON M. BUSCH



Commissioner

�All statutory references are in the 1994 Revised Statutes of Missouri.
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