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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 11-1373 BN



)

JESSICA MILLER,

)




)



Respondent.
)

DECISION


Jessica Miller is subject to discipline for violating the drug laws of this state and for failing to properly document and administer medications to patients.
Procedure


On July 1, 2011, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Miller.  After numerous attempts to serve Miller by certified mail and personal service, we granted the Board’s motion for service by publication.  Service by publication was completed on February 19, 2012.  Miller did not answer the Board’s complaint.

We held a hearing on April 5, 2012.  Lara Underwood represented the Board.  Neither Miller, nor anyone representing her, appeared.  The case became ready for our decision on 
April 20, 2012, the date the transcript was filed.  The following findings of fact are undisputed.

Findings of Fact

1. Miller was licensed by the Board as a licensed practical nurse (“LPN”).  Her license was current and active at all relevant times.
Count I – Employment at The Bluffs

2. Miller was employed as an LPN at The Bluffs, a nursing facility in Columbia, Missouri, in October and November 2009.

3. On a number of occasions while employed at The Bluffs, Miller documented giving medications to residents, but residents did not receive the medications as documented.
a. On November 12, 2009, Miller documented that she gave resident A.C. two tablets of Norco.  However, A.C. said she only received one pain pill.  Upon review of A.C.’s medication, it was noted that a Neurontin pill was in a hydrocodone/apap bubble pack with tape over the pill.
b. On November 17, 2009, Miller tried to give resident R.S. her medication.  R.S. had an order for one to two tablets of Vicodin 5/500 mg by mouth every six hours as needed.  R.S. refused to take the pill Miller tried to give her because it did not have “Vicodin” printed on it.

c. Resident T.J. had a physician’s order for Norco 5/325 mg.  His hydrocodone/APAP (generic for Norco or Vicodin) bubble pack showed that 20 pills remained in the pack.  However, on closer inspection, the back of the bubble pack had tape over the remaining pills, and the pills were identified as Neurontin.

d. Resident L.C. had a physician’s order for Neurontin 600 mg.  L.C.’s records showed that she should have 48 Neurontin pills remaining in her bubble pack, but an inspection revealed she had only 26 remaining Neurontin – 22 were missing.
e. Resident  B.Q. had a prescription for one to two tablets of Norco 5/325 mg every six hours as needed.  Miller documented administering Norco to resident B.Q. during the night on November 4, 5, and 6, 2009, but B.Q. stated she received no pain medication during those nights.
f. Resident A.G. had a prescription for one to two tablets of oxycodone 5 mg every four hours as needed.  Miller documented giving oxycodone to resident A.G. twice during the morning of November 12, 2009, but A.G. denied receiving the oxycodone or asking for pain medication.  
g. Resident M.W. had a prescription for one to two tablets of Norco 5/325 mg every four hours as needed. Miller documented giving Norco to resident M.W. twice during the morning of November 12, 2009, but M.W. denied receiving or needing any pain medication that morning.  
4. The Bluffs requested that Miller submit to a urine drug screen.  She provided a sample, but it was cold and did not register a temperature.  She was asked to provide another sample, but said she could not, and stated that her urine would be positive for marijuana.  
5. Marijuana is a Schedule I controlled substance.
  Miller did not have a valid prescription for marijuana.
Count II – Employment at Women’s Health Associates
6. Miller was employed as an LPN at Women’s Health Associates, Inc. in February and March, 2010.
7. On February 19, 2010 and March 9, 2010, Miller forged the signature of Dr. Kevin Jones, a physician at Women’s Health Associates, on prescriptions for herself for Percocet, a controlled substance.

8. Miller had the February 19 prescription filled at the Boone Hospital pharmacy.  When she presented the March 9 prescription at the same pharmacy, the pharmacist questioned the signature and called Dr. Jones.  Jones denied writing the prescription.  Upon further investigation, it was discovered that the February 19 prescription was also not written by Jones.

9. Miller did not have a valid prescription for Percocet.  She was not a patient of Jones, and she did not have authority to write a prescription for Percocet in his name.

10. Women’s Health Associates terminated Miller’s employment.

Conclusions of Law 


We have jurisdiction to hear the case.
  The Board has the burden of proving that Miller has committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered his or his certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(12) Violation of any professional trust or confidence; 
*   *   *

(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]

Professional Standards – Subdivision (5)


The Board alleges that Miller’s conduct at both The Bluffs and at Women’s Health Associates constituted misconduct, fraud, dishonesty, and misrepresentation in her functions as a nurse.

Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  

While Miller was employed at The Bluffs, she sometimes did not administer medications to patients for whom she withdrew those medications.  The factual allegations in the Board’s complaint would support an inference that Miller diverted those medications for herself, but the complaint does not make that allegation.  It alleges only that Miller’s conduct “resulted in residents not receiving their medication and delayed care.”  We cannot even make this finding, as there are no allegations in the complaint that specific residents did not receive medication they needed.  In most instances cited in the complaint, the medication was to be administered as needed, and the residents denied needing pain medication. The Board also makes no specific allegation that Miller’s conduct was willful – a finding we would have to make in order to find misconduct, fraud, dishonesty, or misrepresentation.  


However, while she was employed at Women’s Health Associates, Miller twice presented prescriptions for a controlled substance for herself with no authority to do so, forged with the signature of a physician at Women’s Health Associates who did not authorize them.  These were willful and dishonest acts in which she misrepresented the facts in order to obtain controlled substances for herself under false pretenses. They were related to her employment, as the physician whose signature she forged was also with Women’s Health Associates.  They were also connected to the functions and duties of a nurse, as nurses have a self-evident duty to handle medications and prescriptions for them in a proper and lawful manner.  Miller is subject to discipline pursuant to § 335.066.2(5) for misconduct, misrepresentation, fraud and dishonesty.  

Professional Trust – Subdivision (12)


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and her clients, but also between the professional and her employer and colleagues.


Miller’s conduct as described above violated the professional trust and confidence placed in her by her colleagues and patients at The Bluffs and at Women’s Health Associates, and other health care professionals such as pharmacists who should have been able to rely on her professional integrity.  She is subject to discipline under § 335.066.2(12).
Violation of Drug Laws – Subdivision (14)


The Board alleges that when Miller presented forged prescriptions for Percocet she violated § 195.204.1,
 which states:

A person commits the offense of fraudulently attempting to obtain a controlled substance if he obtains or attempts to obtain a controlled substance . . . by fraud, deceit, misrepresentation, or subterfuge; or by the forgery or alteration of a prescription or of 
any written order . . . .  The crime of fraudulently attempting to obtain a controlled substance shall include, but shall not be limited to nor be limited by, the following:

*   *   *

(5) Possess[ing] a false or forged prescription with intent to obtain a controlled substance.
Miller attempted to obtain controlled substances by “fraud, deceit, misrepresentation, or subterfuge” when she forged prescriptions for Percocet for herself using the name of a physician who did not authorize them.  She violated § 195.204.1.


The Board also alleges that Miller’s admission to using marijuana without a valid prescription for it is cause for discipline under § 335.066.2(14).  Section 195.202.1 states:

Except as authorized by section 195.005 to 195.425, it is unlawful for any person to possess or have under his control a controlled substance.

We agree with the Board that if Miller used marijuana, she must have possessed it or had it under her control.  She is subject to discipline under § 335.066.2(14).
Summary


Miller is subject to discipline under § 335.066.2(5), (12), and (14).  

SO ORDERED on June 5, 2012.


________________________________



KAREN A. WINN


Commissioner
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