Before the

Administrative Hearing Commission

State of Missouri

DEPARTMENT OF HEALTH & SENIOR
)

SERVICES,
)



)



Petitioner,
)




)


vs.

)

No. 08-1675 DH



)

PATRICIA A. MILLER, d/b/a
)

PATTI’S PRECIOUS TOTS,
)




)



Respondent.
)

DECISION


Patricia A. Miller, d/b/a Patti’s Precious Tots, is subject to discipline because she 
(1) possessed an illegal controlled substance in her child care home; (2) allowed an inappropriate individual to be in her child care home during hours that she was licensed to care for children; and (3) failed to report the addition of two individuals to the household.
Procedure


On September 25, 2008, the Department of Health & Senior Services (“the Department”) filed a complaint seeking to discipline Miller.  On March 12, 2009, Miller was personally served with a copy of the complaint, our notice of complaint/notice of hearing, and our order dated January 26, 2009.  Miller did not file an answer.  On July 13, 2009, we held a hearing on the complaint.  Joi Cunningham represented the Department.  Neither Miller nor anyone 
representing her appeared.  The matter became ready for our decision on September 23, 2009, the date the last brief was due.

Commissioner John J. Kopp, having read the full record including all the evidence, renders the decision.

Findings of Fact

1. Miller’s family child care home license was issued June 1, 2007, and it expired on May 31, 2009.  Miller’s facility (“the child care home”) is located at 705 SW Graff Way, Lee’s Summit, Jackson County, Missouri.
2. Limitations appearing on Miller’s license are 10 children, ages birth through 12 years between the hours of 7:00 a.m. to 6:00 p.m.  There are other limitations related to the number of children of a certain age.
3. In April 2008, John Fostek and Miller’s boyfriend, Darrell Hutchison, were living in the home.  Miller had not informed the Department that they were residing in the home.
4. Hutchison’s criminal record includes felony burglary, possession of controlled substances, felony nonsupport convictions, and several escapes from release centers.
5. On April 23, 2008, the Lee’s Summit Police Department conducted a search of Miller’s bedroom in the child care home.  The search was conducted during child care hours at approximately 4:30 p.m.  Marijuana, a pipe for smoking marijuana, and a package of rolling papers were found on a tray inside the closet.  Marijuana was located in a storage bin on top of the dresser.  Miller admitted to using marijuana from time to time. 
6. Detective Ron Doumitt asked if there were any other drugs, and Miller indicated that the officers had found all of it.  When more marijuana was recovered from a vase on top of 
the dresser, Miller stated that she had forgotten about it and would have smoked it had she known it was there.
7. Approximately 80 grams of marijuana was recovered from the bedroom of Miller’s child care home.  Miller and her boyfriend each claimed possession of some of the marijuana.  Hutchison was there at the time of the search.
8. Miller was issued a citation for possession of marijuana.
9. On April 24, 2008, Deborah Williams, the Child Care Facility Specialist assigned to Miller’s facility, contacted Miller about the incident and about Miller’s failure to notify the Department that Hutchison was residing in the home.  Miller told Williams that Hutchison had moved into her home in September of 2007.  Miller also admitted that Fostek had moved into her home in March 2008.  
10. On May 7, 2008, the Department notified Miller that it had received and reviewed background information on Hutchison.  The letter further notified Miller that Hutchison’s presence during child care hours was immediately prohibited.
11. On June 23, 2008, Williams conducted an unannounced inspection at Miller’s child care home.  Miller was caring for eight children at the time.  Hutchison was asleep upstairs in the home. 
12. On June 27, 2008, the Department hand delivered two letters to Miller.  The first letter notified Miller of the decision to immediately suspend her family home license to provide child care.  The second letter notified Miller of the intent to revoke her family child care home license for violating the Department’s regulations.
13. On July 7, 2008, the Department received Miller’s request for a hearing appealing the Department’s decision to revoke her license.
Conclusions of Law 


The Department filed a complaint pursuant to § 210.245.2, which states:

If the department of health proposes to deny, suspend, place on probation or revoke a license, the department of health shall serve upon the applicant or licensee written notice of the proposed action to be taken.  The notice shall contain a statement of the type of action proposed, the basis for it, the date the action will become effective, and a statement that the applicant or licensee shall have thirty days to request in writing a hearing before the administrative hearing commission and that such request shall be made to the department  of health.  If no written request for a hearing is received by the department of health within thirty days of the delivery or mailing by certified mail of the notice to the applicant or licensee, the proposed discipline shall take effect on the thirty-first day after such delivery or mailing of the notice to the applicant or licensee.  If the applicant or licensee makes written request for a hearing, the department of health shall file a complaint with the administrative hearing commission within ninety days of receipt of the request for a hearing.

This statute gives us jurisdiction to hear this case.  The Department has the burden of proof by a preponderance of the evidence.
  

Section 210.221 states:

1.  The department of health shall have the following powers and duties:
(1) After inspection, to grant licenses to persons to operate child care facilities if satisfied as to the good character and intent of the applicant and that such applicant is qualified and equipped to render care or service conducive to the welfare of children, and to renew the same when expired.  No license shall be granted for a term exceeding two years.  Each license shall specify the kind of child-care services the licensee is authorized to perform, the number of children that can be received or maintained, and their ages and sex;
(2) To inspect the conditions of the homes and other places in which the applicant operates a child care facility, inspect their books and records, premises and children being served, examine their officers and agents, deny, suspend, place on probation or 
revoke the license of such persons as fail to obey the provisions of sections 210.201 to 210.245 or the rules and regulations made by the department of health.  The director may also revoke or suspend a license when the licensee fails to renew or surrenders the license;

(3) To promulgate and issue rules and regulations the department deems necessary or proper in order to establish standards of service and care to be rendered by such licensees to children.  No rule or regulation promulgated by the division shall in any manner restrict or interfere with any religious instruction, philosophies or ministries provided by the facility and shall not apply to facilities operated by religious organizations which are not required to be licensed; and

(4) To determine what records shall be kept by such persons and the form thereof, and the methods to be used in keeping such records, and to require reports to be made to the department at regular intervals.

The Department argues that Miller violated the following regulations:

· 19 CSR 30-61.085(1)(A):  “The premise shall be safe and suitable for the care of children.”
· 19 CSR 30-61.105(1)(D):  “Caregivers shall be of good character and intent and shall be qualified to provide care conducive to the welfare of children.”
· 19 CSR 30-61.115(4):  “The provider shall notify the department of any new household members.”
· 19 CSR 30-61.115(5):  “Any household member or any person present at the home during hours in which child care is provided shall not present a threat to the health, safety or welfare of the children.”
Safe Premises


The Department argues that Miller violated 19 CSR 30-61.085(1)(A) by allowing marijuana in her child care home and by failing to prohibit Hutchison’s presence there.  Miller had an illegal controlled substance in the home.  She knew that Hutchison was not permitted on the premises because of his criminal record.  We agree that Miller’s child care home was not safe and suitable for the care of children.  Miller violated 19 CSR 30-61.085(1)(A).
Good Moral Character


The Department argues that Miller violated 19 CSR 30-61.105(1)(D) by allowing marijuana on the premises of her child care home and by failing to prohibit Hutchison’s presence there.  Good moral character is honesty, fairness, and respect for the law and the rights of others.
  Miller showed a lack of good moral character by possessing an illegal substance in her home and by allowing someone with Hutchison’s criminal background to be in the child care home during hours that she was caring for children.  Miller violated 19 CSR 30-61.105(1)(D).
Household Members – Failure to Notify Department

We agree that Miller’s failure to notify the Department that Hutchison and Fostek had moved into the child care home violated 19 CSR 30-61.115(4).
Household Members – Threat to Safety


The Department argues that Miller violated 19 CSR 30-61.115(5) by failing to prohibit Hutchison’s presence at the child care home.  We agree with the Department’s determination that Hutchison posed a threat to the safety or welfare of the children in her care.  He was in the child care home when Miller was caring for children.  Miller violated 19 CSR 30-61.115(5).
Summary

Miller is subject to discipline under § 210.221.1(2).

SO ORDERED on January 12, 2010.



________________________________



JOHN J. KOPP



Commissioner

�Section 536.080.2; Angelos v. State Bd. of Regis’n for the Healing Arts, 90 S.W.3d 189 (Mo. App., S.D. 2002).  Statutory references are to RSMo 2000.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  
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