Before the

Administrative Hearing Commission

State of Missouri

MONICA L. MILLER,
)



)



Petitioner,
)




)


vs.

)

No. 03-2268 TM




)

BOARD OF THERAPEUTIC MASSAGE,
)




)



Respondent.
)

DECISION 


We grant the application of Monica L. Miller for licensure as a massage therapist under the “grandfather” provisions.  

Procedure


Miller filed a complaint on November 26, 2003, challenging the Board of Therapeutic Massage’s decision denying her application for licensure as a massage therapist under the grandfather provisions.  


This Commission convened a hearing on the complaint on November 10, 2004.  William A. Shull III represented Miller.  Assistant Attorney General Daryl Hylton represented the Board.  Miller filed the last written argument on March 30, 2005.  

Findings of Fact

1. In 1983, Miller completed the training program at Broadway School of Massage in Kansas City, Missouri.   

2. In 1985, Miller passed the written and practical portions of the massage therapist licensure examination with the City of Kansas City (“the City”).  Miller was licensed by the City from 1985 through 1998.

3. Prior to the enactment of H.B. 1601 in 1998, massage therapists were not licensed or regulated by the State.  H.B. 1601 established the Board and provided for licensure of massage therapists by the Board in the State of Missouri.  Section 324.265
 contains grandfather provisions allowing state licensure of practicing massage therapists who met certain training and/or experience requirements and who applied for licensure by December 31, 2000.  

4. Sometime in 1998, Miller received a communication from the City indicating that there would be a transition from municipal regulation to state licensing.  The City stated that all files from city licensees would be transferred to the State.  

5. In response, Miller contacted the State’s Division of Professional Registration (“the Division”), but was informed that the Division was not ready to take over the licensure of massage therapists.  

6. Sometime in 1999, Miller again contacted the Division to find out if her file had arrived from the City.  She spoke with a board employee named Chad, who informed her that the Board had only received a list of names, and no files, from the City.  He told her that the licensees from Kansas City would be grandfathered in, but if she could contact the City to see if she could obtain her documents, that would be fine.  

7. At some point, Miller received an application form from the Board.  

8. After persistent efforts, Miller made contact with a city employee who sent her a copy of everything the City had in her file.  The city employee sent a cover letter, a copy of the City’s 1985 letter informing Miller that she had passed the written examination and was eligible 

to take the practical examination, and a copy of the file jacket, which had a handwritten notation indicating that she had passed the practical examination.  

9. Miller sent the Board a copy of her city license and the documentation that she had received from the City.  

10. Miller did not receive a response from the Board.  Therefore, she wrote a letter to the Board explaining that she had suffered a neck injury and was not ready to practice massage therapy at the time, but that she wanted information as to what she needed to do to obtain licensure.  

11. Because Miller did not receive a response to her letter, she wrote another letter sometime in 2000 and sent it to Chad, stating:  

Please advise me.  I desire to have my license feinstated [sic] under the grandfather provision, but I am in a situation that is hindering my ability to pay the fees necessary to accomplish this. 

The year 2000 has been one of great upheavals for me.  I lost two members of my immediate family through death, lost a significant relationship, developed some physical symptoms that interfered with my work (mostly due to stress, but nonetheless, caused me to relinquish the office that I had recently set up to do Massage Therapy).  I am planning to reestablish my Massage career (even if only on a part time basis), but it is going to take some initial income.  I haven’t worked for several months, and I am currently looking for a job more closely related to my degree field in order to build up enough income to be able to again have my own business. 

I do not want to miss the deadline for the grandfather provision, but I have no way of paying for my application/license.  Please help me, if you have any suggestions. 

(Also, since you should have all of the information on my original licensure--and since it was in this state--do you need to be sent additional information by using the forms you sent in the application packet?---if, in fact, we can come up with a way for me to apply)


12.
Miller did not receive a response to her second letter.  She called Chad, who informed her that because she had contacted the Board by letter and by telephone prior to the deadline, she would be grandfathered in, even though she did not intend to practice immediately, and she could take as much time as she needed to recover.  


13.
As a newly created entity, it took time for the Board to promulgate regulations.  The Board’s regulations, including interpretation of the grandfather provisions, were filed on February 25, 2000, and were effective on September 20, 2000.  


14.
The Board’s executive director began her duties on December 1, 2000.  


15.
The Board received so many applications or inquiries prior to the end of the grandfathering period (December 31, 2000) that it could not process them all before the grandfathering period ended.  The Board received over 1,000 applications or inquiries and was still reviewing them in 2002.  


16.
The Board kept a vertical file of letters from people who sent inquiries but did not submit a formal application.  


17.
Miller moved in 2001, but did not provide her new address to the Board.  


18.
Miller called Chad again in 2001 to check on the status of her licensure, and he told her that everything was fine.  


19.
In 2002, the Board was still reviewing applications or inquiries regarding grandfathering.  The Board’s staff sent letters to all the individuals who had submitted information but had not completed the licensure process, inquiring about the individuals’ continued interest in licensure.  


20.
If the individuals responded to the letter and expressed interest in licensure, the matter was submitted to the Board for consideration.  The Board licensed some individuals through this process even though they had not filed a formal application by December 31, 2000.  

The Board required such individuals to provide proof, such as phone bills, that they had contacted the Board.  The typical situation in which the Board granted a license was where the Board had made an error by not providing application materials after the individual had requested them.  Another such situation was where the Board’s staff had given the individual erroneous information as to whether they were exempt from licensure requirements.  


21.
If the Board did not receive a response to its letter, it destroyed that person’s file.  


22.
Miller did not receive the letter from the Board.
  


23.
The Board wished to allow people ample time to submit their documentation, as sometimes it took them time to find their documentation.  


24.
Sometime in 2002, Miller was ready to practice massage therapy, and she called Chad, who told her that he had destroyed her file because she had not contacted the Board.  He told her that she would need to obtain copies of whatever documents had been in the Board’s file and write a letter of appeal to the Board.  Miller persistently attempted to contact the City, but could not reach anyone who could give her any information regarding her license history.  


25.
In 2003, Miller was removing things from storage and found copies of her documentation from the City.  She called Chad, who told her to send copies of those documents along with a letter of appeal to the Board.  Miller sent the information to the Board.  


26.
The Board held a conference call meeting on September 28, 2003, regarding Miller’s application.  


27.
On November 17, 2003, the Board issued a decision denying licensure to Miller on grounds that she had not submitted an application to the Board by December 31, 2000.  Miller appealed to this Commission on November 26, 2003.  


28.
On August 30, 2004, Miller completed the Board’s application form and submitted it to the Board with the application fee.  


29.
If the Board had informed Miller that she had to submit a formal application and fee by December 31, 2000, she would have done so, and would have borrowed money to pay the fee.   

Conclusions of Law


We have jurisdiction to hear Miller’s complaint. Section 621.045.   Miller has the burden to show that she is entitled to licensure.  Section 621.120; Francois v. State Bd. of Regis'n for the Healing Arts, 880 S.W.2d 601, 603 (Mo. App., E.D. 1994).

Section 324.265 provides:  


1.  A person desiring a license to practice massage therapy shall be at least eighteen years of age, shall pay the appropriate required application fee, and shall submit satisfactory evidence to the board of meeting at least one of the following requirements:


(1) Has passed a statistically valid examination on therapeutic massage and body work which is approved by the board, prior to August 28, 1999, and applies for such license by December 31, 2000; or


(2) Completing massage therapy studies consisting of at least five hundred hours of supervised instruction and subsequently passing an examination approved by the board.  The examination may consist of school examinations.  The course of instruction shall be approved by the board.  The five hundred hours shall consist of three hundred hours dedicated to massage theory and practice techniques, one hundred hours dedicated to the study of anatomy and physiology, fifty hours dedicated to business practice, professional ethics, hygiene and massage law in the state of Missouri, and fifty hours dedicated to ancillary therapies, including cardiopulmonary resuscitation (CPR) and first aid; or


(3) Has completed five hundred hours in an apprenticeship with a certified mentor and has successfully passed an examination approved by the board; or


(4) Has been licensed or registered as a massage therapist in another state, territory or commonwealth or the District of 

Columbia, which maintains standards of practice and licensure which substantially conform to the requirements in force in this state;


(5) Has been engaged in the practice of massage therapy for at least ten years prior to August 28, 1999, and applies for such license by December 31, 2000; or


(6) Has been in the practice of massage therapy for at least three years prior to August 28, 1999, has completed at least one hundred hours of formal training in massage approved by the board and applies for such license by December 31, 2000.

(Emphasis added).  

The Board’s Regulation 4 CSR 197-2.010(3)
 provides:  

(3) Grandfathering Provisions.


(A) A person who has passed a statistically valid examination on therapeutic massage and bodywork prior to August 28, 1999 and applies for such license prior to December 31, 2000 shall be at least eighteen (18) years of age and shall submit—


1.  A completed notarized application and the accompanying application fee;


2.  Two (2) sets of fingerprints and the criminal background check fee; and


3.  Evidence of passing a statistically valid examination from one of the following:


A.  NCBTMB; or


B.  NCCAOM.


(B) A person who has been in the practice of massage therapy for at least ten (10) years prior to August 28, 1999 and applies for such license prior to December 31, 2000 shall submit or cause to be submitted:


1.  A completed notarized application and the accompanying application fee;


2.  Two (2) sets of fingerprints and the criminal background check fee;


3.  Evidence documenting at least ten (10) years of massage therapy practice (minimum of one hundred fifty (150) massage hours per year practiced between August 28, 1984 to August 28, 1999) which may include but not be limited to a combination of the following:


A.  Income tax forms;


B.  Professional massage therapy association membership(s);


C.  Certificates of continuing education in massage therapy;


D.  Business license(s);


E.  Office rent or lease agreement(s);


F.  Yellow page advertisements with dates;


G.  Printed advertisements with dates;


H.  Professional insurance;


I.  Cancelled checks related to the massage therapy practice which shall include but not be limited to payment for rent, services rendered and/or massage therapy supplies;


J.  Verifiable letter(s) from employer(s);


K.  Verifiable letter(s) of referral for massage therapy services from a licensed healthcare professional;


L.  Verifiable letters of confirmation from clients of massage therapy experience;


M.  Work log or client records consisting of client's name, address and/or telephone number, appointment date, and time period worked on client.


(C) A person who has been in the practice of a massage therapy [sic] for at least three (3) years prior to August 28, 1999, has completed at least one hundred (100) clock hours of formal 

training in massage and applies for such license prior to December 31, 2000 shall be at least eighteen (18) years of age and shall submit or cause to be submitted:


1.  A completed notarized application and the accompanying application fee;


2.  Two (2) sets of fingerprints and the criminal background check fee;


3.  Evidence documenting at least three (3) years massage therapy practice (minimum of one hundred fifty (150) massage hours per year practiced between August 28, 1994 to August 28, 1999) which may include but not be limited to a combination of the following:


A.  Income tax forms;


B.  Professional massage therapy association membership(s);


C.  Certificates of continuing education in massage therapy;


D.  Business license(s);


E.  Office rent or lease agreement(s);


F.  Yellow page advertisements with dates;


G.  Printed advertisements with dates;


H.  Professional insurance;


I.  Cancelled checks related to the massage therapy practice which shall include but not be limited to payment for rent, services rendered and/or massage therapy supplies;


J.  Verifiable letter(s) from employer(s);


K.  Verifiable letter(s) of referral for massage therapy services from a licensed healthcare professional;


L.  Verifiable letters of confirmation from clients of massage therapy experience; or


M.  Work log or client records consisting of client's name, address and/or telephone number, appointment date, and time period worked on client; and


4.  Evidence of at least one hundred (100) clock hours of formal massage therapy training approved by the board which shall include any combination of the following:


A.  Classroom and directly supervised student clinical massage therapy practice hours;


B.  Continuing education credits in massage therapy; or


C.  Massage therapy seminar and/or workshop attendance.

(Emphasis added.)  


The grandfather provisions pertain to an individual who meets the training and/or experience requirements and who “applies for such license” by December 31, 2000.  Section 324.265(1), (5), and (6); Regulation 4 CSR 197-2.010(3).  The Board stipulates that Miller meets all the requirements for licensure under the grandfather provisions, other than the application for licensure by December 31, 2000.  (Tr. at 63.)  Therefore, whether Miller timely applied is the sole issue in this case.     


The Board admitted that it licensed individuals who had not submitted a formal application, on the Board’s printed form, by December 31, 2000.  Interestingly, the Board’s regulation repeatedly states that an individual who meets the training and/or experience requirements “and applies for such license prior to December 31, 2000” “shall submit or cause to be submitted:  1.  A completed notarized application and the accompanying application fee[.]” Submission of a completed notarized application form and fee is a distinct provision under the Board’s regulation, and is not even in the same clause as the December 31, 2000, deadline for an individual to “apply” for licensure.  The Board’s practice in granting licensure, even to those 

who had not submitted a formal written application form by December 31, 2000, was consistent with its regulation.  


“Unambiguous provisions in statutes and regulations must be given their plain and ordinary meaning.”  Natural Resources, Inc. v. Missouri Hwy. & Transp. Comm'n., 107 S.W.3d 451, 453 (Mo. App., S.D. 2003).  In order to determine whether a statute or regulation is unambiguous, we look to “whether the language is plain and clear to a person of ordinary intelligence.”  Id.  Ordinary meanings for words are typically derived from the dictionary when not defined in the statute or regulation.  Id.  We find no ambiguity in § 324.265.  


To “apply” is “to make an appeal or request esp. in the form of a written application <~ for a job>.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 57 (10th ed. 1993).  This definition expressly does not require a printed application form, and the Board did not construe the statute or its own regulation to require a formal written application form by December 31, 2000, in every case.  The Board granted licensure under the grandfather provisions to individuals who had not submitted the formal written application form but who had expressed interest in licensure by December 31, 2000, and the Board did so in situations in which the Board’s own employees had given inaccurate information as to the requirements for licensure.  

If the agency’s interpretation of a statute is reasonable and consistent with the language of the statute, it is entitled to considerable deference.  Morton v. Missouri Air Conservation Comm’n, 944 S.W.2d 231, 236 -237 (Mo. App., S.D. 1997).  “Deference to the agency action is even more clearly in order when interpretation of its own regulation is at issue.”  Id. at 238.  The Board’s practice constitutes the Board’s “informal interpretation” or “practical construction” of its regulations.  State ex rel. Danforth v. Riley, 499 S.W.2d 40, 45 (Mo. App., K.C.D. 1973).
From 2000 to 2002, the Board interpreted the term “applies” as expressing interest in licensure.  The Board sent a letter to persons who had expressed an interest in licensure, and it 

allowed such persons to become licensed if they still expressed interest, even though they had not submitted a formal written application form by December 31, 2000.  The Board did not promulgate an amendment to its grandfathering regulation or provide notice to interested parties that it was changing its interpretation, nor did it give notice of any deadline after which it would no longer consider an expression of interest to be applying for licensure.


The determination of whether Miller applied to the Board is made somewhat difficult by the Board’s destruction of the files.  However, we conclude that by submitting her written expression of interest to the Board, especially when coupled with her extensive contacts with the Board’s employee, Miller applied for licensure by December 31, 2000.  Though she did not intend to practice immediately due to her medical condition, her intent to obtain licensure was clear.  Therefore, she made “an appeal or request” for licensure to the Board.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 57 (10th ed. 1993).  The Board’s denial of licensure to Miller was inconsistent with its own practice and interpretation of its regulation, allowing licensure to those who had expressed interest in licensure by December 31, 2000, but were misled by erroneous advice from the Board’s employees.  Further, the Board’s subsequent destruction of that written expression of interest and historic documentation, without proof that she had received notice of its intent to destroy her pending application, was unauthorized by rule or statute.  


We note that Miller raises issues of estoppel.  Estoppel is an equitable remedy, Twelve Oaks Motor Inn v. Strahan, 110 S.W.3d 404, 408 (Mo. App., S.D. 2003), and as an administrative agency, this Commission “has no power to declare or enforce any principle of law or equity.”  Straube v. Bowling Green Gas Co., 227 S.W.2d 666, 668 (Mo. 1950).  Although we are sympathetic to the claim, we do not rest our decision on estoppel, but on the fact that Miller 

applied for licensure by submitting a written expression of interest to the Board, which was accompanied by repeated verbal inquiries and was bolstered by Chad’s representations that she would be grandfathered in.
  


Therefore, Miller meets all the qualifications for licensure under the grandfather provisions.  

Summary


We grant Miller’s application for licensure as a massage therapist under the grandfather provisions.  


SO ORDERED on April 14, 2005.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�The Board presented no evidence that it actually sent a letter to Miller.  The Board’s executive director testified only as to the Board’s general practice.  


	�The Board amended this regulation effective November 26, 2003, but did not amend paragraph (3).  29 Mo. Reg. 26.  


	�Chad was not employed by the Board as of the date of the hearing because he had found a different job; thus, he did not testify at the hearing.  
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