Before the

Administrative Hearing Commission

State of Missouri

MILLENNIUM RESTAURANT SERVICES
)

LLC, 

)



)



Petitioner,
)




)


vs.

)

No. 03-2189 RS




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

CORRECTED DECISION


We dismiss the appeal of Millennium Restaurant Services LLC because it was not timely filed.  

Procedure


On November 10, 2003, Millennium filed a complaint challenging the Director of Revenue’s September 8, 2003, final decision denying in part its application for a sales tax refund.  We held a hearing on April 30, 2004.  Pacey L. Wohlner, with Wohlner & Associates, represented Millennium.  Senior Counsel Roger Freudenberg represented the Director.  On 

May 6, 2004, the Director filed a motion to dismiss for untimely filing.  Millennium filed a response on June 4, 2004.  

Findings of Fact


1.  On August 13, 2003, Millennium filed a claim with the Director for a refund of $11,134.38 in sales tax for August through November 1999.  


2.  On September 8, 2003, the Director issued and mailed a final decision granting a refund of $3,372.84 but denying the remainder of the claim because the period was beyond the statute of limitations.  The decision advised Millennium that if an appeal is sent to this Commission by registered or certified mail, it is deemed filed on the date mailed, and that if it is sent by any other method it is deemed filed on the date it is received by this Commission.  


3.  Millennium sent an appeal of the Director’s decision to this Commission by regular mail.  We received it on Monday, November 10, 2003.  Friday, November 7, 2003, was the 60th day after September 8, 2003.

Conclusions of Law


Section 144.261
 provides that we have jurisdiction to hear a petition from the Director’s final sales tax decisions, but requires that such petition be filed “within sixty days after the mailing or delivery of such decision, whichever is earlier.”  


Section 621.205 provides:  


1.  For the purpose of determining whether documents are filed within the time allowed by law, documents transmitted to the administrative hearing commission by registered mail or certified mail shall be deemed filed with the administrative hearing commission as of the date shown on the United States post office records of such registration or certification and mailing.  If the document is sent by any method other than registered mail or certified mail, the administrative hearing commission shall deem it to be filed on the date the administrative hearing commission receives it.
(Emphasis added).  


Millennium makes a number of assertions, including:
  

· Millennium’s attorney had numerous conversations with the Director’s attorney, who threatened to ask for a return of the $3,372.84 previously refunded.  

· Millennium filed an appeal with the Director’s attorney on October 22, 2003.  

· The Director’s attorney informed Millennium’s attorney on November 6, 2003, that the October 22, 2003, letter was not in the proper format for an appeal.  

· Millennium’s attorney filed appeal documents in a revised format with the Director’s Kansas City office on Friday, November 7, 2003, and was informed that the documents would arrive in Jefferson City by Monday, November 10, 2003.  

· Millennium had further communication with the Director’s attorney regarding the merits of the case in December 2003.   

Millennium accuses the Director’s attorney of misconduct.  Estoppel is an equitable remedy, Twelve Oaks Motor Inn v. Strahan, 110 S.W.3d 404, 408 (Mo. App., S.D. 2003), and as an administrative agency, this Commission “has no power to declare or enforce any principle of law or equity.”  Straube v. Bowling Green Gas Co., 227 S.W.2d 666, 668 (Mo. 1950).


It is unfortunate that no provision of law requires any agency to forward documents to this Commission.  However, under § 621.205, unless a document is sent by registered or certified mail, it is not filed until this Commission receives it.  Millennium’s appeal was not timely filed with this Commission.  Regrettably, the Director did not raise the fact of the untimely filing as a potential issue until the hearing in this case and did not move to dismiss until after the hearing.  

However, because timely filing is necessary to invoke our jurisdiction, Community Fed. Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc), cert. denied, 488 U.S. 893 (1988), we have no discretion to do anything other than grant the Director’s motion to dismiss.  

SO ORDERED on July 13, 2004.



________________________________



JOHN J. KOPP 



Commissioner

	�We take official notice of the calendar.  





	�All statutory references are to the 2000 Revised Statutes of Missouri.  


	�We do not make findings of fact on these assertions because they are not supported by admissible evidence.  
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