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	No. 12-1735 RV




DECISION

We strike the pleadings and dismiss the complaint of Midwest Leasing Company (“Midwest”) as a sanction because Midwest forged its attorney’s name to documents filed with this Commission.
Procedure


Midwest filed its complaint on September 17, 2012.  Midwest sought to reverse a decision by the Director of Revenue (“the Director”) to deny Midwest a certificate of title to a 2005 Nissan motor vehicle (“the Vehicle”).
On September 19, 2012, Midwest filed two motions (“the September 19 motions”), which asked us to shorten the time for filing of its motion for decision on the complaint without a hearing and/or summary decision, to shorten the time in which the Director could file an answer, 
and to order all parties to serve pleadings by fax.  The Director filed a response to the motions on September 27, 2012, and we denied the September 19 motions on October 1, 2012.


On October 5, 2012, Midwest filed a motion (“the October 5 motion”) asking us to set aside our October 1 order, give it seven days to respond to the Director’s response to the September 19 motions, and recuse the undersigned Commissioner.  We denied the October 5 motion on October 11, 2012.

On October 15, 2012, Midwest filed a motion, which asked us to set forth with particularity which motions were denied on October 11, set aside those orders, and recuse the undersigned Commissioner.  On October 15, 2012, the Director filed an answer to the complaint and a motion to dismiss.  Midwest filed a response on October 29, 2012.  We denied both parties’ motions on November 15, 2012.
On October 29, 2012, Midwest filed three documents.  The first document has two titles: “Petitioner’s Affidavit in Response Along with Suggestions in Opposition to Respondent’s Answer and Motion to Dismiss,” and “Petitioner’s Motion to Consider this Pleading as Petitioner’s Motion for Determination on the Pleadings without a Hearing.  Alternatively, Petitioner’s Motion to Shorten Time for the Petitioner’s Filing of a Motion for Determination on the Pleadings without Hearing and/or Petitioner’s Motion to Shorten Time for the Petitioner’s Filing of a Motion for Summary Decision.”  (Emphasis in original.)  The second document is titled identically to the first, but is prefaced by, “Supplemental Additional Response to [.]”  (We refer to these two documents, collectively, as “the October 29 motion.”)  The third document is titled, “Petitioner’s Certification Re: Attorney Representation and Preliminary Suggestions in Opposition to Respondent’s Motion to Dismiss.”  In that document, attorney Chad Hager entered his appearance on Midwest’s behalf.  We treated the October 29 motion as a motion for summary decision because it relied on matters other than allegations in the complaint and 
stipulations.
  The Director filed a response to the October 29 motion on November 14, 2012.  We denied the October 29 motion on January 8, 2013.
On January 9, 2013, Midwest filed a motion with the following title:  “Petitioner’s Motion for Summary Decision or Alternatively, Petitioner’s Motion for Decision without Hearing on the Pleadings” (“the January 9 motion”).  On January 10, 2013, the Director filed a response to the January 9 motion and, in the same document, filed a motion to quash and for protective order against Midwest’s first request for admissions and first request for production (“the Director’s January 10 response”).  In addition to addressing Midwest’s motion for summary decision and seeking a discovery order, the Director’s January 10 response alleged that Hager had not signed some or all of the documents bearing his purported signature that had been filed with the Commission.

On January 11, 2013, Midwest filed a document with the following title: “Petitioner’s Reply to Respondent’s Motion to Quash and Respondent’s Motion for Protective Order…and Motion to Deny Petitioner’s Motion for Summary Decision or Alternatively, Petitioner’s Motion for Decision without Hearing on the Pleadings” (“Midwest’s January 11 reply”).  On January 11, 2013, we sent a notice of oral hearing to the parties to be held on January 23, 2013, informing them that the hearing would address matters raised by the January 9 motion and the Director’s January 10 response.
On January 22, 2013, Hager withdrew as attorney for Midwest and J. Scott Stacey entered his appearance on Midwest’s behalf.

We held a hearing on January 23, 2013.  Stacey appeared for Midwest.  Joseph Cox and Jonathan Hale appeared for the Director.  The hearing was held to address matters raised by Midwest’s motion for summary decision and the Director’s motion to quash.
Findings of Fact 

1.  Midwest is an unincorporated association that operates as a fictitious name for P E S I, which in turn operates under a fictitious name for Property Exchange & Sales, Inc.

Action Prompting Midwest’s Filing the Case—the Director’s Refusal to Issue a Certificate of Title to Midwest

2.  On March 2, 2012, Midwest filed an “Application for Missouri Title and License” for the Vehicle (“the Application”) with the Director’s motor vehicle license office in Olivette, Missouri.
3.  The application listed Midwest as the owner of the Vehicle, and listed Midwest’s address as 546 Maple Valley Drive, Farmington, MO 63640.

4.  The Application showed the date of sale of the Vehicle as February 27, 2012.

5.  On August 20, 2012, the Director’s Motor Vehicle Bureau sent Midwest written notice that the Director denied issuance of a certificate of title for the Vehicle, because “the application contains fraudulent information.”

Hager’s Driver’s License Information and Signature
6.  On November 30, 2011, Hager obtained a Class F driver’s license from the Director’s Motor Vehicle and Driver Licensing Division.  The Director maintains a record
 of the information submitted by Hager to obtain his driver’s license, such as his address, date of birth, height, and weight.  His picture was taken as part of the licensing process.  He also provided a signature, which was reproduced on the driver’s license issued to him, as well as on the record maintained by the Director.

7.  The signature on the driver’s license record is Hager’s genuine signature.
Information on Hager’s Website for his Law Firm, and 
Correspondence between Him and the Director’s Counsel

8. At all relevant times, Hager’s law firm, The Hager Law Firm, LLC, has maintained a web site providing information regarding the firm.
  Hager’s picture is on his firm’s web site.  The web site lists the firm’s address as 566 First Capitol Drive, St. Charles, Missouri 63385, and the firm’s telephone number as (636) 395-0097.

9.  The pictures of Hager on Hager’s driver’s license record and on his law firm’s web site show the same person.

10.  Pursuant to a prior conversation between them, Cox sent Hager a letter on October 19, 2012 stating that he (Cox) would continue to treat Midwest as a pro se party.

11.  On October 24, 2012, Hager sent a letter, on his firm letterhead, to Cox (“the October 24 letter”).  The letter bore a return address of 566 First Capitol Drive, St. Charles, Missouri 63385.  The letter stated in relevant part that he (Hager) was representing Midwest in its complaint against the Director, that any correspondence concerning the case could be sent to Hager’s St. Charles office, and if possible, asked that copies be sent to Midwest.
 
12.  The signature on the October 24 letter is Hager’s genuine signature.

Hager’s Signatures on Documents Filed on Midwest’s Behalf 

13.  The following papers, each bearing Hager’s purported signature,
 were filed with this Commission in this case:
· “Petitioner’s Motion to Reconsider and Set Aside the Commissioner’s Order Entered on October 11, 2012 Denying Petitioner’s “Motion” Filed on October 5, 2012 Including: #1 Motion to Set Aside Order of 10/1/12 for Failure to Provide Petitioner with Due Process, #2 Motion Granting Petitioner Seven (7) Days to 
File a Reply, and # 3 Motion to Disqualify Commissioner Sreenivasa Rao Dandamu,” (sic) filed October 15, 2012;

· The October 29 motion (both documents—see “Procedure” above);

·  “Petitioner’s Certification Re: Attorney Representation and Preliminary Suggestions in Opposition to Respondent’s Motion to Dismiss,” filed October 29, 2012;

· “Petitioner’s Attorney’s Contact Information,” filed November 26, 2012; 

· “Petitioner’s Follow-Up Memo Re: Petitioner’s First Request for Admissions and Memo Certifying Original Prior Service on December 3, 2012,” filed December 19, 2012;

· “Petitioner’s First Request for Production Certification of Service,” filed December 20, 2012;

· The January 9 motion;

· A copy of “Petitioner’s First Request for Admissions” that were served by Midwest on the Director, filed January 9, 2013 along with the January 9 motion;

· A copy of “Petitioner’s First Request for Production,” attached to the Director’s January 10 Response;

· Midwest’s January 11 reply;

· Hager’s notice that he was withdrawing as attorney for Midwest, filed January 22, 2013.

Underneath Hager’s purported signatures, the words “C. Hager #63850” were printed.  Most of the documents bore an asterisk next to the “C. Hager” printed name, which referred to the following text: 
Any and all pleadings, correspondence, and any other document related to this case, Case No. 12-1735 RV, which is intended for Midwest Leasing Co.’s attorney is to be faxed to (573) 303-0005 OR faxed AND mailed to Midwest Leasing Co., 200 W. First Street, Ste #194, Farmington, Missouri 63640, Attention C. Hager, Corporate Counsel.

14.  The Farmington documents contained forged signatures and were not signed by Hager.

15.  Midwest’s complaint, the September 19 motions, and the October 5 and October 29 motions were all signed by a person purportedly signing on Midwest’s behalf.  However, the person’s signature was illegible and his or her name was not printed below the signature line.
16.  Midwest was conducting and controlling this case from its office in Farmington, Missouri.

17.  Midwest, by one or more of its employees, agents, or representatives, forged Hager’s signature on the Farmington documents.

Conclusions of Law

Section 621.050.1
 gives us jurisdiction over an appeal of “any finding, order, decision, assessment or additional assessment made by the director of revenue.”  Midwest has the burden of proof.
  We do not merely review the Director’s decision, but we find the facts and make an independent decision by applying existing law to the facts.
  
As finder of fact, we can determine the 
genuineness of signatures without expert testimony
Section 490.640 provides:

Comparison of a disputed writing with any writing proved to the satisfaction of the judge to be genuine shall be permitted to be made by witnesses, and such writings and the evidence of witnesses respecting the same may be submitted to the court and jury as evidence of the genuineness or otherwise of the writing in dispute.

It makes no difference whether the knowledge of a handwriting that qualifies a witness to testify to it is acquired by having seen the person write, or by having seen specimens known to be his.
  Therefore, the opinion of a lay witness as to handwriting does not lack foundation merely because the witness did not see the documents signed and was not a handwriting expert.
  Further, an expert’s opinion regarding signatures carries no greater weight than the testimony of other witnesses.

Why we accept the driver’s license and
October 24 letter signatures as genuine

We accept Hager’s driver’s license signature as genuine because the Director may not issue a driver’s license without the signature of the licensee.
 Further, while we found no Missouri case on point regarding the validity of a driver’s license signature as being a person’s genuine signature, opinions from other states uniformly have so held.  For example, in People v. Rodriguez,
 the trial court properly accepted a signature on a driver’s license as an exemplar of the defendant’s signature.  And, in Hampton v. Commonwealth,
 the trial court properly accepted a signature on a person’s driver’s license as being different from that person’s signature on loan documents at issue.

We find Hager’s signature on the October 24 letter to be genuine because of the context in which it was written.  Prior to that letter, Midwest had filed the following documents pro se:

· Complaint, filed September 17;

· “Motion to shorten time for the filing of petitioner’s motion….,” filed September 19;

· “Motion to shorten time for the filing of respondent’s answer….,” filed September 19; and
· “Motion to set aside our order of October 1,” filed October 5.
Then on October 15, Midwest filed its motion to reconsider and set aside our order of October 11 and, in that motion, Hager’s purported signature first appeared.  On October 19, Cox sent Hager a letter to Hager’s St. Charles address, to inform Hager that, since Hager was not representing Midwest, he (Cox) would continue to treat Midwest as a pro se party.  The October 24 letter from Hager to Cox, sent from Hager’s St. Charles office, responded to Cox’s October 19 letter by stating that he was representing Midwest.  Midwest was not involved in this exchange, so it makes sense that Hager’s signature to the letter is his own.

Conclusion- every signature of Hager’s

on the Farmington documents is a forgery
The purported signatures of Hager on the Farmington documents look sufficiently different from Hager’s genuine signatures on his driver’s license and the October 24 letter that we find, as fact, that Hager did not sign them.  We set out three external indicators that we find to be consistent with our finding of forgery.
First indicator supporting our finding of forgery- signing Hager’s name was consistent with Midwest’s desire to control the litigation from Farmington
Our Regulation 1 CSR 15-3.250(2) and (3) provide:

(2) Any individual may file a complaint on behalf of another person, including a corporation or other legal entity.

(3) Except as set forth in section (2) of this rule, only a licensed attorney may represent any other person, including a corporation or other legal entity. The filing of any document with the commission by a licensed attorney shall be deemed an entry of appearance. An attorney not authorized to practice in Missouri shall enter an appearance in accordance with Missouri Supreme Court Rules.

Midwest is an “other legal entity,” as it is an unincorporated association registered with the Secretary of State as a fictitious name for P E S I.  As a result, it was entitled to file its complaint pro se, but every other document after the complaint was to be filed by an attorney.  Given Midwest’s evident desire to control the litigation from its Farmington office, it only makes sense that it would be inconvenient to be required to have Hager’s actual signatures on documents it was filing, by fax, from Farmington.

Hager has his own office, in St. Charles, with his own telephone number.  However, Midwest represented to us throughout this case that Hager’s address was Midwest’s Farmington address, he had no independent phone number, and his fax number was the same as Midwest’s phone and fax number.
  We also find Midwest’s insistence that the Director fax papers in the case to Midwest’s fax number to be consistent with our finding that Midwest was controlling the litigation from Farmington.  
Second indicator supporting our finding of forgery- 

Midwest has a history of obfuscation 

Midwest’s game-playing regarding the identities of persons acting on Midwest’s behalf has not been limited to forging Hager’s signature.  In our January 8, 2013 order, we noted that the signature of the person signing Midwest’s October 29 motion was illegible and the person’s name was not printed.  This practice continued with virtually every filing made on Midwest’s behalf in which a representative of Midwest signed the paper.  Finally, as we noted regarding the October 29 motion, someone had gone to the trouble to obliterate all references to the gender of the person signing in the notary’s jurat.  

Third indicator supporting our finding of forgery- Hager withdrew as attorney for Midwest the day before the January 23 hearing

Finally, as stated above, we called the January 23 hearing to address matters raised by Midwest’s motion for summary decision and the Director’s motion to quash.  One of those matters was the Director’s allegation that Hager had not actually signed the papers filed on Midwest’s behalf.  In calling the hearing, we intended to further explore the signature issue with Hager present at the hearing, offering him and his client the chance to deny the allegation or, alternatively, give Midwest’s side.  Instead, Hager withdrew (or was withdrawn—the document was filed by fax from Midwest’s fax machine, and his signature was forged) from representation the day before the hearing.  Given the possibility that Hager might have had to testify under oath, we see the last-minute substitution of counsel as a means to avoid the issue.  

Midwest’s “explanations” for the address 
and signature discrepancies are not credible

In its “Reply to Respondent’s Motion to Quash…” filed January 11, Midwest asserted that Hager was in fact Midwest’s “Corporate Counsel,” a job he allegedly performed in Midwest’s “corporate office in Farmington, Missouri.”
  However, Midwest is not a corporation, and Hager’s office is not in Farmington, but St. Charles, approximately 80 miles away.  Therefore, this “explanation” rings hollow.
Midwest also addressed the signature discrepancy in its January 11 reply:

The Respondent’s attorney is sadly oblivious, arguendo, to the fact that a Missouri attorney, IF he so desired, could even specifically authorize a member of his staff to sign any document on behalf of the attorney or the attorney could use an automatic signing machine like the one used recently by the President of the United States on a recent bill signed into law while the President was vacationing in Hawaii.

(Emphasis and capitalization in original.)  Midwest does not deny the allegation that someone else signed Hager’s name to Commission filings—instead, it offers a rationale for the signatures’ validity based on two hypothetical situations.  However, neither Midwest nor Hager appeared at the hearing to claim this actually occurred.

Midwest offers no authority for its assertion that “Hager’s staff” could sign pleadings, motions, and other documents filed with the Commission, but there is ample authority to the contrary; Missouri courts attach great importance to an attorney’s signature to litigation documents.  In circuit court, the signature of an attorney to a pleading, motion, or other paper constitutes a certification that the paper is well grounded in fact and is warranted by existing law or good faith argument for extension, modification or reversal of existing law,
 and sanctions will be imposed on an attorney who signs such a paper frivolously.
  Further, the authentic signature of an attorney not licensed to practice in Missouri to a Missouri pleading is a nullity—the pleading is considered unsigned.
  Therefore, Midwest is wrong in its assertion—Hager could not simply delegate a member of his staff to sign documents filed in this case.  The signing of papers filed with this or any tribunal is a non-delegable responsibility, and Midwest committed fraud on this Commission by signing Hager’s name to its filings.
Even if its requests for admissions were deemed admitted, 
Midwest would not be entitled to summary decision
Because we are dismissing the case due to Midwest’s misconduct, the issue of whether Midwest would have been entitled to a summary decision is moot.  However, for the sake of clarity, we discuss the issue here.  The basis for Midwest’s motion for summary decision was the deemed admissions it claimed arose from the Director’s failure to timely respond to its requests 
for admissions.  The Director responded with arguments that the requests were overly burdensome, Hager’s signatures on the requests for admissions were questionable, and material questions of fact existed, so a hearing was necessary.  

At the hearing, the Director elaborated that, in his opinion, no response was necessary unless Midwest complied with Rule 59.01 regarding the substance or form of requests for admissions.  The Director asserted that, having sent a “golden rule” letter to Hager, no other response was necessary.  We agree with the Director that Midwest failed to comply with an essential part of Rule 59.01, that:
[t]he party issuing the requests shall also provide each responding party an electronic copy in a commonly used medium, such as a diskette, CD-ROM or as an e-mail attachment, in a format that can be read by most commonly used word processing programs, such as Word for Windows or WordPerfect 5.x or higher.

Furthermore, we also agree with the Director that, while there is no explicit limit on the number of requests that may be served, the number of requests were burdensome to the Director.

However, the Director did not object or respond to the requests for admissions within the 30 days from service of the requests allotted by Rule 59.01(d)(1).  While we make no ruling on the matter, we believe that the Director’s failure to either respond or object in writing to Midwest’s objections could easily have resulted in the admissions being deemed admitted by operation of law. 
What did Midwest Need to Prove?


As we state above, § 621.050.1 gives us jurisdiction over findings, orders, or decisions of the Director, and instead of simply reviewing the Director’s decision, we find facts and remake the Director’s decision.  Therefore, Midwest has the burden to prove it is entitled to a certificate of title to the Vehicle.


Chapter 301 sets out the requirements for conveyance of title to motor vehicles.  Section 301.210 describes the endorsement process for conveyance of a certificate of title:
1. In the event of a sale or transfer of ownership of a motor vehicle or trailer for which a certificate of ownership has been issued, the holder of such certificate shall endorse on the same an assignment thereof, with warranty of title in form printed thereon, and prescribed by the director of revenue, with a statement of all liens or encumbrances on such motor vehicle or trailer, and deliver the same to the buyer at the time of the delivery to him of such motor vehicle or trailer.... 

2. The buyer shall then present such certificate, assigned as aforesaid, to the director of revenue, at the time of making application for the registration of such motor vehicle or trailer, whereupon a new certificate of ownership shall be issued to the buyer, the fee therefor being that prescribed in subsection 5 of section 301.190.

Then, § 301.190.2
 discusses the Director’s responsibilities in determining whether or not to issue a certificate of title:

The director of revenue shall use reasonable diligence in ascertaining whether the facts stated in such application are true. . . If satisfied that the applicant is the lawful owner of such motor vehicle or trailer, or otherwise entitled to have the same registered in his name, the director shall thereupon issue an appropriate certificate over his signature and sealed with the seal of his office, procured and used for such purpose.

In this case, the Director alleged that there were material irregularities in the endorsement, specifically:

· The seller of the Vehicle reported to the Director that the Vehicle had been purchased by “R. Jacobs % UTS, 7750 Maryland Ave unit 11562, Clayton, Missouri 63105” on January 19, 2012; 

· The certificate of title submitted by Midwest was altered by white-out of the name of the buyer with another name inserted, and a line was drawn through the address and another address written in; and

· The application for Missouri Title and License showed a purchase date of February 27, not January 19, 2012.

These appear to be material irregularities regarding the endorsement of the seller’s certificate of title, which the Director was within his statutory power to investigate.  And, only when the Director (or in this case, this Commission) was or is satisfied that Midwest was the lawful owner of the vehicle could Midwest obtain a certificate of title to the Vehicle.

Midwest’s requests for admissions, even if deemed, do not prove its case

As we reminded Midwest in our January 8 order, the issue in this case is not whether the Director’s purported allegation of fraud was valid but whether, under Missouri law, Midwest was entitled to a certificate of title.  However, instead of asking for admissions that would have proved the facts entitling Midwest to a favorable decision, almost all of Midwest’s factual admission requests pertained to actions taken by the Director’s employees or agents that, for various reasons, Midwest found objectionable. Put another way, Midwest’s argument started with the premise that it had a right to a certificate of title and the Director was denying that right, when the applicable law says no such thing.  The remainder of Midwest’s requests for admissions asked the Director to admit to abstract principles of law, which are outside the scope of requests for admissions.

Therefore, even if all of the requests for admissions are deemed admitted, Midwest would still not be entitled to a summary decision.  
Sanction of Dismissal


1 CSR 15-3.425 provides:

(1) The commission may impose a sanction on any party for conduct including, without limitation, such party's failure to:

(A) Comply with any order or rule of the commission, including failure to file an answer;

(B) Appear at any hearing; or

(C) Apprise the commission of a current mailing address.

 (2) Sanctions available under this rule:

(A) Striking all or any part of the party's pleading;

(B) Deeming all or any part of an opposing party's pleading admitted; or

(C) Barring or striking all or any evidence on any issue.

 (3) The commission shall determine whether to impose any sanction, and the appropriate degree of such sanction, based on the facts of each case.

(Emphasis added.)  The effect of striking Midwest’s pleadings is to dismiss its case.
  Our authority to dismiss as a sanction derives from 1 CSR 15-3.436(1)(C), which provides:

The commission may order involuntary dismissal on its own motion. Grounds for involuntary dismissal include:

* * *

(C) Grounds for a sanction as set forth in rule 1 CSR 15-3.425.

Dismissal of an action is a drastic sanction.
  However, we feel it is the only appropriate sanction in this situation, given Midwest’s disregard for our process.
Summary

We strike Midwest’s pleadings and dismiss the case.  We deny all pending motions as moot and cancel the hearing.  

SO ORDERED on March 18, 2013.
__________________________________

Sreenivasa Rao Dandamudi

Commissioner
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