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DECISION

Midwest Builders’ Casualty Mutual Insurance Company (“MBC”) is not entitled to a refund of retaliatory taxes paid.  We deny MBC’s motion for summary decision.  We grant the motion for summary decision of Respondents Director of Revenue (“Revenue”) and Director of Insurance, Financial Institutions and Professional Registration (“DIFP”).

PROCEDURE
On October 20, 2010, MBC filed a complaint challenging Revenue’s final decision denying its claim for a refund of 2008 retaliatory insurance tax.  Revenue answered the complaint on November 18, 2010.  DIFP moved to intervene on November 19, 2010, and we granted the motion on November 23, 2010.  The parties filed a joint stipulation of facts on 

March 18, 2011.  MBC filed a motion for summary decision on March 22, 2011.  Revenue and DIFP responded with their motion for summary decision on May 3, 2011.  

Findings of Fact
1. MBC is headquartered in Kansas and does business in Missouri, selling workers’ compensation insurance in both states.

2. In February 2010, MBC filed a Missouri insurance premium tax return for 2009.  The return reported, among other things, retaliatory tax under § 375.916
 of $136,511.

3. On May 10, 2010, DIFP sent MBC a letter stating that MBC had miscalculated the retaliatory tax due (and the correct amount due was $144,734).  Also in this letter, DIFP asked MBC to provide copies of MBC’s Kansas Workers Compensation Administrative Fund Assessment and its Kansas Second Injury Assessment.

4. MBC paid the $144,734 tax.

5. MBC had $5,080,449 in “paid losses” in Kansas in 2008.

6. MBC had $7,399,781 in “paid losses” in Missouri in 2008.

7. During tax year 2009, Kansas required insurance companies issuing workers’ compensation insurance policies to contribute to its workers’ compensation fund at the rate of 2.79% of the losses paid on such policies in Kansas during 2008.
  
8. During tax year 2009, Kansas required insurance companies issuing workers’ compensation insurance policies to contribute to fund the administration of the workers’ compensation law at the rate of 1% of the losses paid on such policies in Kansas during 2008.
9. MBC sent the Kansas assessment information to DIFP.  DIFP then assessed an additional retaliatory tax of $280,452. 
10. 3.79% of $7,399,781 (MBC’s paid losses in Missouri in 2008) is $280,451.71.

11. MBC paid the additional retaliatory tax under protest on November 19, 2010, and filed a claim for refund with Revenue.

12. MBC’s claim for refund was denied by Revenue on March 4, 2011.
Conclusions of Law
This Commission has jurisdiction over appeals from Revenue’s final decisions.
  Petitioner has the burden of proof.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.

Missouri’s Retaliatory Tax Statute
The Missouri retaliatory tax is imposed under § 375.916.1, which provides in relevant part:

When by the laws of any other state or foreign country any premium or income or other taxes, or any fees, fines, penalties, licenses, deposit requirements or other obligations, prohibitions or restrictions are imposed upon Missouri insurance companies or carriers doing business, or that might seek to do business, in the other state or country, which in the aggregate are in excess of the taxes, fees, fines, penalties, licenses, deposit requirements or other obligations, prohibitions or restrictions directly imposed upon insurance companies of the other state or foreign country under the statutes of this state, so long as the laws continue in force, the same obligations, prohibitions, and restrictions of whatever kind shall be imposed upon insurance companies or carriers of the other state or foreign country doing business in Missouri.
The statute, strictly applied, would compute the retaliatory tax as follows:  first, the total amount of taxes, fees, fines, penalties, licenses, deposit requirements or other obligations, prohibitions or restrictions that a foreign-based insurance company doing business in Missouri is required to pay in taxes to Missouri would be calculated.  Next, the total amount of taxes, fees, fines, penalties, licenses, deposit requirements or other obligations, prohibitions or restrictions that a hypothetical Missouri-based company doing business in the foreign-based company's home state that writes the same volume of insurance in that state as the foreign-based company is writing in Missouri would be calculated.  Then, the two sums are compared, and if the total figure owed to Missouri is less than the total figure owed to the foreign company's home state, the difference is assessed as a retaliatory tax against the foreign-based insurance company.
In this case, DIFP’s assessment of retaliatory tax was based solely on Kansas’ assessments against workers’ compensation insurers by K.S.A. § 44-566a(b)(1) and 74-712.  Revenue and DIFP assert that the retaliatory tax is proper because the Kansas assessments have no Missouri counterpart and thus result in obligations imposed by Kansas on a Missouri-based workers’ compensation insurer that Missouri does not impose on MBC.  

MBC contends it does not owe more retaliatory tax for four reasons.  First, MBC claims that the Kansas assessment is not a tax, fee, penalty, license, deposit requirement or other obligation, prohibition or restriction.  Second, MBC claims that the Kansas assessment should have been offset by amounts MBC paid as Missouri workers’ compensation second injury and administration surcharges under §§ 287.715
 and 287.716
 respectively.  Third, MBC claims that the retaliatory tax should have been computed in a manner that sought to equalize the tax 
burdens imposed on it by Missouri and Kansas.  Fourth, MBC claims it would be unfair and an economic hardship to impose the retaliatory tax on MBC.
Applicable Missouri and Kansas 
Workers’ Compensation Funding Statutes
Missouri and Kansas both have statutes that provide for funding of their second injury funds and for workers’ compensation administrative expenses.  Section 287.715.1 provides for funding of Missouri’s second injury fund as follows:
For the purpose of providing for revenue for the second injury fund, every authorized self-insurer, and every workers' compensation policyholder insured pursuant to the provisions of this chapter, shall be liable for payment of an annual surcharge in accordance with the provisions of this section.  The annual surcharge imposed under this section shall apply to all workers' compensation insurance policies and self-insurance coverages which are written or renewed on or after April 26, 1988, including the state of Missouri, including any of its departments, divisions, agencies, commissions, and boards or any political subdivisions of the state who self-insure or hold themselves out to be any part self-insured.
Kansas’ equivalent of Missouri’s second injury fund is its workers’ compensation fund,
 found at K.S.A. § 44-566 et seq.  K.S.A. § 44-566a(b)(1) provides for its funding as follows:
On June 1 of each year, the commissioner of insurance shall impose an assessment against all insurance carriers, self-insurers and group-funded workers compensation pools insuring the payment of compensation under the workers compensation act, and the same shall be due and payable to the commissioner on the following July 1, the proceeds of which shall be credited to the workers compensation fund.[
]
Section 287.716.1 provides for funding of the administrative expenses of Missouri’s workers’ compensation division as follows:
For the purpose of providing funds for the administration of the workers' compensation division, the division director shall impose an annual administrative surcharge upon every workers' compensation deductible plan policyholder insured pursuant to the provisions of this chapter.
K.S.A. § 74-712(a) provides for funding of Kansas’ workers’ compensation administrative expenses as follows:

The expense of the administration of the workers' compensation law shall be financed in the following manner:
(a) The director of workers' compensation shall estimate as soon as practicable after January 1 of each year the expenses necessary for the administration of the workers' compensation law for the fiscal year beginning on July 1 thereafter. Such estimate shall be provided to the legislature, and the legislature shall determine the amount of administrative expense to be obtained under the provisions of this act from workers' compensation insurance carriers, self-insurers and group-funded workers' compensation pools and the amount of such expense to be obtained from other sources[.]

The Supreme Court of Kansas discussed the assessments imposed by §§ 44-566a and 74-712 in Employers Reinsurance Corp. v. Kansas Comm’r of Insurance, 21 P.3d 505 (2001).  Employers’ Reinsurance was a secondary insurer selling indemnity policies to self insuring employers.  After setting out the statutory basis for both the administrative costs of the workers’ compensation law (K.S.A. § 44-712 et seq.) and the workers’ compensation fund (K.S.A. § 44-566a), the court held that Employers Reinsurance was not liable for assessments for either fund because it was not a “workers’ compensation insurance carrier, self-insurer, or group-funded workers’ compensation pool” – the parties liable for the assessments under K.S.A. §§ 44-566a or 74-712.  Not only did the court apply the plain language of the statutes in determining liability, but also explained where the two funds were provided in the Kansas statutes.
The Kansas assessment constitutes a valid basis
for imposition of Missouri retaliatory tax.
MBC contends that Revenue and DIFP erred by basing the retaliatory tax on the Kansas assessment because the assessment is not a “tax, fee, fine, penalty, license, deposit requirement or other obligation, prohibition or restriction” under § 375.916.  In support, MBC applies Missouri case law definitions for some of these terms to show that the Kansas assessment does not fit any of them.  Without expressly saying so, MBC applies the principle of ejusdem generis, a canon of construction holding that when a general word or phrase follows a list of specifics, the general word or phrase will be interpreted to include only items of the same class as those listed.
  MBC also contends that Missouri case law construing the word “assessment” removes the assessment of K.S.A. § 44-566a(b)(1) from coverage under § 375.916 because, under Missouri law, an assessment differs from a general tax in that it is to be used for a specific purpose.
Revenue and DIFP counter by asserting the broad scope of the “other obligations” language of § 375.916.1 and pointing out that, in Twin City Fire Ins. Co. v. Bell,
 the Supreme Court of Kansas had held a Minnesota workers’ compensation assessment to be covered by a similar, catchall portion of the Kansas retaliatory tax statute, K.S.A. § 40-253.
  Twin City held that K.S.A. § 40-253 “targets exactions by other states, by whatever name or nature, however taxed or collected, which are imposed by that state upon Kansas-based insurers doing business there.”

We apply § 375.916 in the same way here.  The relevant issue is not whether §§ 44-566a and 74-712(a) impose a “tax, fee, fine, penalty, license, deposit requirement or other obligation, prohibition or restriction” as those terms are defined under Missouri law, but whether a hypothetical Missouri-based workers’ compensation insurer who does business in Kansas, writing the same volume of premiums in Kansas as MBC writes in Missouri, would be subject to the assessments of K.S.A. § 44-566a(b)(1) and 74-712.  We conclude that it would.  The plain language of K.S.A. §§ 44-566a and 74-712 supports such a conclusion because the hypothetical Missouri-based workers’ compensation insurer would be an “insurance carrier . . . insuring the payment of compensation under the workers compensation act”
 and a “workers’ compensation insurance carrier.”
  
The assessments imposed by K.S.A. §§ 44-566a and 74-712 are “other obligations,” imposed on all workers’ compensation insurers doing business in Kansas, and if there is no Missouri counterpart tax, then MBC, as a Kansas-based insurer, is subject to Missouri retaliatory tax.

MBC’s citation to Department of Revenue v. Zurich Ins. Co.
 is inapposite.  In that case, Florida’s retaliatory tax statute (unlike Missouri’s) expressly excluded “special purpose obligations or assessments imposed by another state in connection with particular kinds of insurance other than property insurance….”
  MBC alleges that “the court held that the foreign insurer could not be required to include the foreign state worker’s compensation administrative 
assessment in its retaliatory tax calculations,”
 but neglected the statutory provision expressly excluding such assessments.

The Missouri workers’ compensation surcharges do not offset 

the Kansas workers’ compensation fund assessment because
 policyholders and self-insuring employers, not insurers, pay them.
Section 287.715.1
 provides for the funding of the Missouri second injury fund, reading in relevant part:

For the purpose of providing for revenue for the second injury fund, every authorized self- insurer, and every workers' compensation policyholder insured pursuant to the provisions of this chapter, shall be liable for payment of an annual surcharge[.]
Section 287.715.2
 provides the following for the collection of the second injury fund surcharge:

The surcharge shall be collected from policyholders by each insurer at the same time and in the same manner that the premium is collected[.]
Section 287.716.1
 provides for the funding of the Missouri workers’ compensation administrative fund, reading in relevant part:

For the purpose of providing funds for the administration of the workers' compensation division, the division director shall impose an annual administrative surcharge upon every workers' compensation deductible plan policyholder insured pursuant to the provisions of this chapter.
Section 287.717.1
 provides the collection mechanism for the workers’ compensation administrative fund:

[T]he administrative surcharge established pursuant to section 287.716 shall be collected from deductible plan policyholders 
by each insurer at the same time and in the same manner that the premium is collected[.]
In other words, for both Missouri funds, self insurers and policyholders are responsible for paying the surcharges, but insurers are responsible for collecting the surcharges from their policyholders and remitting them to the Department of Revenue.  MBC alleges the funds it collects and remits should be applied as a credit against the retaliatory tax of § 375.916.  We disagree because the statutory language is clear – the policyholders pay the surcharges, surcharges that the insurers collect and remit.

As applied here, Kansas imposes workers’ compensation assessments on insurers, while Missouri imposes workers’ compensation surcharges on policyholders (and self-insured employers).  Whether the exaction is called an assessment or a surcharge, the intent is the same – to provide revenue for the states’ workers’ compensation funds.
  But because Kansas law requires insurers to pay while Missouri law requires policyholders to pay, the Missouri surcharges cannot be used to offset the Kansas assessments.

The purpose of retaliatory tax statutes is not to equalize tax burdens

on any single insurer doing business in different states,

but to deter other states from enacting discriminatory or excessive taxes.
MBC asserts that the retaliatory tax should be calculated “in a manner that seeks to equalize the tax burdens imposed on Petitioner by Missouri and Kansas.”
  However, MBC misapprehends the purpose of retaliatory tax statutes – they are intended to address imbalances in 
insurance laws from state to state, not to address the behavior of any particular insurance company.  As the Supreme Court stated:

The legislative purpose of [a] retaliatory tax is not difficult to discern, for such taxes have been a common feature of insurance taxation for over a century.  Although variously expressed, the principal purpose of retaliatory tax laws is to promote the interstate business of domestic insurers by deterring other States from enacting discriminatory or excessive taxes. 
“[W]hatever their character, it is obvious . . . that their ultimate object is not to punish foreign corporations doing business in the state, or retort the action of the foreign state in placing upon corporations of the enacting state doing business therein burdens heavier than those imposed upon corporations of such foreign state doing business in the enacting state, but to induce such foreign state to show the same consideration to corporations of the enacting state doing business therein as is shown to corporations of such foreign state doing business in the enacting state.”[
] 

The Supreme Court of Kansas made a similar policy statement:

[O]ur insurance laws provide that insurance corporations of other states may enter into this state and transact business upon certain limited conditions, designed only to protect the citizens of this state against irresponsible and fraudulent organizations elsewhere.  In other words, this state holds itself out to all other states of the Union as willing to meet them upon a basis of substantial freedom as to all insurance transactions.  It couples, however, with this general extension of freedom, a provision that if any other state shall, by its laws, hamper and restrict the privileges of corporations created under our laws, in the transaction of insurance business within its borders, the same burdens and restrictions shall be imposed upon corporations of that state seeking to transact business with us.  This provision is called in insurance circles a “retaliatory clause.”  It seems to us more justly to be deemed a provision for reciprocity.  It says, in effect, that while we welcome all insurance corporations of other states to the transaction of business within our limits, we insist upon a like welcome elsewhere, and that if other states shall attempt, directly or indirectly, to debar our corporations from the transaction of insurance business within their borders, we shall meet their corporations with the same restrictions and disability.  It is, in 
brief, an appeal for comity: a demand for equality. As such, it is manifestly fair and just. It arouses no sense of injustice, and simply says to every other state in the Union: “We will meet you on the basis of equality and comity, and will treat you as you treat us.”[
]
In addressing MBC’s complaint that the retaliatory tax illegally or unjustly punishes it, courts have recognized that the burden placed by a state’s retaliatory tax on an individual foreign insurer may often be greater than that placed on a similarly situated domestic insurer, but the greater burden does not affect the validity of the tax.
  
MBC’s other Equitable and Policy Arguments

First, MBC points to other states that, it asserts, did not include the Kansas assessment in their retaliatory tax calculations.  The exhibits to John Crowley’s deposition include MBC’s retaliatory tax returns or worksheets from Texas, Tennessee, Oklahoma, Nebraska, Kentucky, Illinois, Georgia, Arizona, and Arkansas, which MBC produced to buttress its claim that only Missouri required MBC to include the Kansas operating assessments in its retaliatory tax calculations.
  

However, MBC does not allege, much less show, that those states’ retaliatory tax statutes contain the same language as § 375.916,
 so the comparison MBC makes sounds in equity, not in statutory interpretation.  As an administrative agency, we have no authority to apply the doctrines of equity.
  Further, because we interpret Missouri’s retaliatory tax statute in the same way as the Supreme Court of Kansas interpreted Kansas’ retaliatory tax statute in Twin City, and 
we interpret §§ 44-566a and 74-712 in the same way as that court did in Employers Reinsurance Corp., MBC’s insinuation of discriminatory treatment by Missouri fails.

Second, MBC asserts economic hardship to it and its members if forced to pay the retaliatory tax as assessed by DIFP and Revenue – specifically, it claims, it will either have to pass on the costs to its Missouri members in the form of increased premiums, or reduce policyholder surplus to cover increased operating costs.  However, MBC cites no authority to support these alleged facts as grounds for excusing it from Missouri law, and we can find none.

We grant summary decision in favor of Respondents.  We cancel the hearing.

SO ORDERED on August 15, 2011.


__________________________________



SREENIVASA   RAO   DANDAMUDI



Commissioner

�Statutory references are to RSMo 2000 unless otherwise noted.


�“Paid losses” are defined as that portion of incurred losses actually paid out by an insurer. “Incurred losses” are defined as the total amount of paid claims and loss reserves associated with a particular period of time, usually a policy year.  See Insurance Glossary, International Risk Management Institute, � HYPERLINK "http://www.irmi.com/" �www.irmi.com/� online/insurance-glossary/default.aspx.


�This fund was created by K.S.A. § 44-566a, and is discussed in more detail below.


�Section 621.050.1.  


�Sections 136.300.1 and 621.050.2.


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).


�RSMo Supp. 2010.  


�Id.  These statutes are discussed below.


�Formerly called the Second Injury Fund; see Barke v. Archer Daniels Midland Co., 573 P.2d 1025, 1029 (Kansas 1978).


�MBC incorrectly identifies this statute as the one funding the “Kansas’ Workers’ Comp Administrative Fund,” and misidentifies K.S.A. § 44-569 as funding Kansas’ second injury fund.  See Employers Reinsurance Corp. v. Kansas Comm’r of Insurance, 21 P.3d 505, 507-10 (Kansas 2001) for a discussion of the roles of K.S.A.  § 44-566a and 74-712 regarding these funds. Although the parties do not mention K.S.A. § 74-712 in their filings with us, we believe the omission does not affect the validity of their arguments, as both K.S.A. § 44-566a(b)(1) and 74-712 provide for funding by assessments against workers' compensation “insurance carriers, self-insurers and group-funded workers' compensation pools.”


�Black’s Law Dictionary (9th ed.) 594.


�658 P.2d 1038 (1983).


�The counterpart catchall language in that statute is “taxes, fines, penalties, certificates of authority, licenses, fees, compensation for examination, or otherwise….”  (Emphasis added.)


�658 P.2d at 1041.


�K.S.A. § 44-566a(b)(1).


�K.S.A. § 74-712(a).


�667 So.2d 365 (Fla. Ct. App. 1995).


�Fla. Stat. § 624.5091(3) (1993).


�MBC’s suggestions in opposition to respondent’s motion for summary decision and in support of petitioner’s motion for summary decision, at 6.


�Emphasis added. 


�Emphasis added. 


�RSMo Supp. 2010 (emphasis added). 


�RSMo Supp. 2010 (emphasis added).


�See § 287.715.1 (“For the purpose of providing for revenue for the second injury fund….”); § 287.716 (“For the purpose of providing funds for the administration of the workers' compensation division….”); K.S.A. § 44-566a(b)(1), which provides that the fund covers both payments to workers with second injury and other claims; and K.S.A. § 44-566a(e)(4), which provides for payment of the administration of the fund.


�MBC’s motion for summary decision, at 16 (emphasis added).


�Western and Southern Life Ins. Co. v. State Bd. of Equalization of California, 451 U.S. 648, 668-69 (1981) (citation omitted).


�Phoenix Ins. Co. of New York v. Welch, 29 Kan. 672 (1883).


�Employers’ Fire Ins. Co. v. Director, Div. of Taxation, 6 N.J. Tax 613, 617 (N.J. Sup. Ct. App. Div. 1984).


�See also MBC’s suggestions in opposition to respondents’ motion for summary decision, at 11.


�Other statutes’ retaliatory tax statutes are worded differently from § 375.916, particularly with regard to assessments made by the foreign state; see Fla. Stat. § 624.5091(3) (special purpose obligations or assessments excluded from retaliatory tax calculation); N.J. Stat. Ann. 17:32-15, as amended by 1985 N.J. Laws c. 88 (same).


�Soars v. Soars-Lovelace, Inc., 142 S.W.2d 866, 871 (Mo. 1940).
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