Before the

Administrative Hearing Commission

State of Missouri

MICHAEL JAUDES FITNESS EDGE, INC., 
)



)



Petitioner,
)




)


vs.

)

No. 06-0006 RS



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Michael Jaudes Fitness Edge, Inc. (“Fitness Edge”) operates a place of recreation and is not entitled to a refund of Missouri sales tax paid to it.  
Procedure


On January 4, 2006, Fitness Edge filed a complaint challenging the Director of Revenue’s (“the Director”) final decision denying its refund claim for the third quarter of 2002.  We assigned the appeal Case No. 06-0006 RS.  On February 17, 2006, Fitness Edge filed a complaint challenging the Director’s final decision denying its refund claim for the fourth quarter of 2002 through the fourth quarter of 2004.  We assigned the appeal Case No. 06-0169 RS.  On March 20, 2006, we issued an order consolidating the two appeals into Case No. 06-0006 RS.  

This Commission convened a hearing on the complaint on August 31, 2006.  Scott Riley, with Cook & Riley, LLC, represented Fitness Edge.  Senior Counsel James L. Spradlin represented the Director.


The matter became ready for our decision on January 2, 2007, when Fitness Edge filed the last written argument.

Findings of Fact

Fitness Edge’s Business
1. Fitness Edge operates a fitness training center in St. Louis.  Michael Jaudes is the president of Fitness Edge.  
2. Fitness Edge’s equipment includes stationary cycles, treadmills, stairmasters, climbers, elliptical training equipment, and weights.  The facility is equipped with TV monitors that clients can watch while working out.  
3. Fitness Edge has no membership or initiation fee.  
4. Fitness Edge employs personal trainers to work with clients during scheduled appointments.  
5. Clients pay a fee to Fitness Edge for working with their personal trainers.  A one-hour session is $69.50, and a half-hour session is $42.  Clients may buy packages of 10 sessions for $68.00 each, 20 sessions for $66.50 each, 30 sessions for $65.00 each, 40 sessions for $63.50 each, and 50 sessions for $62.00 each.  
6. Fitness Edge customers sign an “Acknowledgement and Release Form” stating:  “All fees shall be paid directly to Fitness Edge.”  
7. Clients who have two or more scheduled appointments per week with their trainers may use the facility for cardiovascular training (stairmasters, bikes, treadmills, elliptical trainers, etc.), floor work, and stretching without a trainer for no additional charge.  Use of free weights and all other machines is permitted only under the supervision of staff during appointments.  
8. Each new client completes a four-page form with personal information and health history.  The form includes height and weight, medical history, lifestyle history, musculoskeletal 
history, exercise history and nutritional history.  It is similar to a medical history form that a patient would complete at a doctor’s office.  Each new client meets personally with Jaudes, who conducts a fitness evaluation that takes approximately two and a half hours.  The fitness evaluation includes body measurements, measurement of body fat composition, testing of blood pressure and resting heart rate, and fitness tests including walking lunges, flexibility, squats, push-ups, pull-ups, and sit-ups.  Jaudes also conducts the Harvard step test, which determines how quickly a client’s heart rate returns to a normal resting heart rate after doing 96 steps per minute over a three-minute period.  The fitness evaluation is repeated at intervals throughout the client’s relationship with Fitness Edge.  Jaudes develops a personalized fitness plan based on the fitness evaluation.  Jaudes also develops a personalized nutrition plan for each client.  
9. Clients must be “buzzed in” at the door.  Clients enter the facility and are greeted by a receptionist, who informs the trainer that the client has arrived.  The trainer meets the client at the front and takes the client to the training session.  The appointments with trainers are staggered.  
10. During the training session, the personal trainers are teaching the clients, correcting their form, assessing their movement patterns, and monitoring their heart rates.  Each workout is customized.  Fitness Edge clients accomplish more than they would in other health clubs because the program is personally designed for them and the machines are made available with their personal trainers.  

Sales Tax

11. The Department of Revenue issued a notice stating:  
Tax Policy Notice:  Taxability of Dues and Fees for Exercise and Fitness Activities
On March 6, 2001, the Missouri Supreme Court issued a decision holding that exercise and fitness activities are recreational.  The 
Court overruled a prior decision, Columbia Athletic Club v. Director of Revenue, which had stated that exercise and fitness activities are not necessarily recreational.  Under the principle announced in Wilson’s Total Fitness Center, Inc. v. Director of Revenue, a facility is considered a place of recreation if the recreation activities comprise more than a minimum of the business activities of the facility.  Dues and fees paid to places of recreation are subject to sales tax.
Effective immediately, dues and fees paid to exercise and fitness clubs are subject to sales tax.  All letter rulings or other opinions issued by the Department of Revenue prior to March 6, 2001, that state a position contrary to the Missouri Supreme Court’s ruling in Wilson’s Total Fitness Center, Inc. v. Director of Revenue are withdrawn and should not be relied upon or considered to be indications of current state law or policy.  

12. Fitness Edge paid Missouri sales tax on the fees paid for personal training.  
13. Fitness Edge filed a claim with the Director for a refund of $18,438.10 in sales tax paid on personal training fees for the third quarter of 2002.  On November 7, 2005, the Director issued a final decision denying the refund claim.  
14. Fitness Edge filed a claim with the Director for a refund of $177,441.62 in sales tax paid on personal training fees for the fourth quarter of 2002 through the fourth quarter of 2004.  On February 3, 2006, the Director issued a final decision denying the refund claim.  
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
   Fitness Edge has the burden to prove that it is entitled to a refund.
  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  We may do whatever the law permits the Director to do.
  

I.  Place of Recreation


Section 144.020.1(2) provides:  


1.  A tax is hereby levied and imposed upon all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail in this state.  The rate of tax shall be as follows:  

*   *   *


(2) A tax equivalent to four percent of the amount paid for admission and seating accommodations, or fees paid to, or in any place of amusement, entertainment or recreation, games and athletic events[.]

In Columbia Athletic Club v. Director of Revenue, 961 S.W.2d 806, 811 (Mo. banc 1998), the court held that a fitness center was not subject to tax under this statute.  The court summarized the facts as follows:  

The fitness center offers facilities for noncompetitive activities including aerobics, strength training, cardiovascular training, and nutrition/weight control training, but it does not offer facilities for tennis, racquetball, basketball, or swimming.  The fitness center is located in a four story building with equipment for different activities located on each floor.  The top floor contains circuit training equipment that is designed to strengthen different muscle groups, as well as equipment intended to improve the body’s cardiovascular system.  The third floor has strength training equipment similar to that available on the top floor, but the equipment is not arranged in organized circuits.  The third floor also has an area for use of free weights.  The second floor contains the front desk, pro shop, membership offices, and an aerobics center in which various aerobics classes are held.  The bottom floor contains locker rooms, child care facilities, offices for a nutritional program called APEX, and tanning rooms.  Each of the locker rooms contains a hot tub, sauna, cold tub and showers. 
Appellant’s fitness center has a certified training staff that assists members in implementing their individual exercise programs.  New members typically meet with a membership coordinator who completes a personal performance analysis of the member and helps the member develop an exercise plan that is formulated to meet that member’s specific goals and objectives.  The training staff is also available to assist members during their workouts and 
they offer encouragement and motivation to members to increase the frequency and intensity of their workouts.  
Appellant’s fitness center is designed to emphasize five primary components of fitness:  muscular strength, muscular endurance, flexibility, cardiovascular fitness, and body composition.  Appellant’s stated philosophy in operating the fitness center is to emphasize health and personal improvement through exercise.  At least a substantial percentage of members are referred to the fitness center by a physician for health reasons, and some members even receive reimbursement from their health insurers for the cost of the program.[
] 

The court held:  

The critical issue in this case is whether the primary purpose of Appellant’s fitness center in facilitating exercise is to provide health benefits or to provide recreation.  In other words, are the recreational aspects of the exercise that is facilitated incidental to the health benefits, or are the health benefits incidental to the recreational aspects?  This is a fine line. . . .  To resolve this case, we must determine whether the particular types of exercise facilitated by Appellant’s fitness center, and the surroundings and circumstances in which that exercise if facilitated, have a primary purpose of providing health benefits or recreational benefits. . . . Based on the evidence presented, we conclude that Appellant’s fitness center operates with a primary purpose of allowing members to improve their health through a program of physical exercise.[
]

In Wilson’s Total Fitness Center v. Director of Revenue, 38 S.W.3d 424 (Mo. banc 2001), the court overruled Columbia Athletic Club and held that a fitness center was a place of recreation and was thus subject to tax under § 144.020.1(2).  The court summarized the facts as follows:  

Wilson’s offers strength, cardiovascular, aerobic, nutrition-weight control, swimming, massage, basketball, volleyball, racquetball, tennis and related activities for its members.  Wilson’s offers training by certified fitness instructors along with the use of its facilities.  Wilson’s promotes a four-step “healthy heart program.”  Approximately 80% of its members become involved in this 
program.  The cost of this program is included within the membership fee.  In some instances, Wilson’s members are referred by physicians for health purposes and the membership fees are paid for by health insurance.  The owner and manager of Wilson’s testified that the purpose of Wilson’s is to promote a healthier lifestyle through physical fitness.[
]  

The court stated: 

The “fine line between exercise that is primarily focused on health benefits and exercise that is primarily focused on recreation” simply cannot be distinguished in a meaningful and consistent manner.  Accordingly, Columbia Athletic Club is overruled and the de minimis test previously set out in Spudich v. Director of Revenue, 745 S.W.2d 677 (Mo. banc 1988), is reinstated.  Athletic and exercise or fitness clubs are places of recreation for the purposes of section 144.020.1(2), and the fees paid to them are subject to sales tax.[
]

In Spudich v. Director of Revenue, 745 S.W.2d 677, 681-82 (Mo. banc 1988), the court stated:  

This Court’s analyses of Section 144.020.1(2) thus find a legislative intent to treat only those locations in which amusement activities comprise more than a de minimis portion of the business activities of the location as places of amusement for sales tax purposes.  

Fitness Edge seizes upon the court’s statement in Wilson’s that “[a]thletic and exercise or fitness clubs are place of recreation,” and argues that it is not a “club.”  It is true that Fitness Edge, unlike Wilson’s, does not have a membership fee.  However, § 144.020.1(2) taxes “fees paid to, or in any place of amusement, entertainment or recreation.”  Therefore, the critical issue is whether the fees are paid to or in a place of recreation, and it is not critical whether the facility is a club.  

Fitness Edge argues that it is a service provider and that its services are not taxable.  Fitness Edge argues that it provides health and physical screenings and evaluations, strength 
training instruction and program development, cardiovascular training, nutritional counseling and lifestyle advice.  Fitness Edge argues that: 

Petitioner’s provision of services should not be viewed any differently than similar services provided by other coaches, trainers, nutritionists or other professionals that work from a traditional “office.”


However, a place is “a building or locality used for a special purpose.”
  Under the plain language of the statute, the fees are paid in or to a place of recreation.  In Wilson’s, the court stated that: 

[t]he “fine line between exercise that is primarily focused on health benefits and exercise that is primarily focused on recreation” simply cannot be distinguished in a meaningful and consistent manner.[
]

We must follow Wilson’s, which overruled Columbia Athletic Club, and conclude that Fitness Edge is a place of recreation.  Though there are some differences between the facilities offered at Wilson’s and Fitness Edge, both are fitness centers and are classified as places of recreation.
  The fees paid to Fitness Edge are taxable.  


This conclusion is also consistent with this Commission’s decision in Wild Horse Fitness, LLC v. Director of Revenue, No. 04-1443 RS (Oct. 4, 2005), where we held that personal trainer fees paid to a fitness center are subject to sales tax.  Citing Finding of Fact 7 in our decision in Wild Horse, Fitness Edge argues that we recognized that the act of personal training is a non-taxable service.  That finding stated:  

The amount paid by a consumer for personal training services that would be paid directly to a personal trainer for training at the consumer’s home, and not paid to Wild Horse, would not be 
subject to sales tax.  Similarly, if a member of Wild Horse brought a personal trainer to Wild Horse and paid the personal trainer directly, such personal training services would not be subject to sales tax.  

However, that “finding” was stipulated to by the parties
 and was not a conclusion of law by this Commission.  As in Wild Horse, the fees in this case were paid in or to a place of recreation and are taxable.  
II.  Change in Policy


In the alternative, Fitness Edge argues that denial of a refund is precluded by § 32.053, which provides: 
Any final decision of the department of revenue which is a result of a change in policy or interpretation by the department affecting a particular class of person subject to such decision shall only be applied prospectively.  
Although the Department issued a tax policy notice as a courtesy to advise taxpayers of the Court’s decision in Wilson’s, the final decisions in this case were not the result of a change in policy or interpretation by the Department itself.  The final decisions in this case were the result of the Missouri Supreme Court’s decision in Wilson’s.  We do not believe that the legislative intent in enacting § 32.053 was to preclude the Department from applying the rulings of the Missouri Supreme Court.  
III.  Constitutional Argument


Fitness Edge finally argues that denial of its refund claims violates the uniformity clause.
  This Commission must apply the statutes as written and does not have jurisdiction to address constitutional challenges to the statutes as applied.
  
Summary


Fitness Edge is not entitled to a refund of sales tax on fees paid for personal training.  

SO ORDERED on May 30, 2007.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner
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