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DECISION

Dianna L. Meyer is subject to discipline because she failed to check the physician’s orders regarding a patient’s code status and act in accordance with those orders.
Procedure


The State Board of Nursing (“the Board”) filed a complaint on December 21, 2010, seeking this Commission’s determination that Meyer is subject to discipline.  We served Meyer by certified mail on January 18, 2011.  Meyer did not file an answer.

On April 25, 2011, the Board filed a motion for summary decision (“the motion”).  Our Regulation 1 CSR 15-3.446(6) provides that we may decide this case without a hearing if the Board establishes facts that (a) Meyer does not dispute and (b) entitle the Board to a favorable decision.  We gave Meyer until May 10, 2011, to respond to the motion, but she did not respond.  
We denied the motion on June 8, 2011.


We held a hearing on July 25, 2011.  Stephan Cotton Walker represented the Board.  Meyer did not appear.  The case became ready for our decision on August 1, 2011, the date the transcript was filed.

Findings of Fact

1. Meyer holds a license issued by the Board as a licensed practical nurse (“LPN”).  Her license was current and active in 2007.

2. In 2007, Meyer was employed as an LPN at Cameron Nursing and Rehabilitation Center (“the facility”).

3. On January 19, 2007, G.H. was admitted to the facility.  Her physician’s orders showed that she was a “full code.”  Full code status means that if a patient is found unresponsive, medical staff should perform cardiopulmonary resuscitation (“CPR”) on the patient until told to stop by a physician or relieved by other medical personnel.

4. G.H. also had an “Advance Directive,” indicating she did not want CPR or other life-prolonging procedures administered to her in the event of certain circumstances, but the advance directive was dated July 11, 1995, and thus pre-dated the physician’s orders.

5. G. H. was 83 years old and had multiple diagnoses.  Between her admission and February 8, 2007, her condition declined.  She developed diarrhea and her hydration status needed monitoring.  The facility received a citation for failure to monitor her hydration status.
6. On February 8, 2007, at 5:15 p.m., a staff member found G.H. slumped over in her chair in the dining room.  Meyer was the charge nurse on duty.  She was notified of this incident and retrieved from her break to go the dining room.

7. When Meyer arrived in the dining room, she found that G.H. was non-responsive.  G.H. had no pulse, and she was pale.  Her eyes were open, and her pupils were fixed.

8. Meyer did not administer CPR or check G.H.’s chart to verify her code status.  She did not use a stethoscope to see whether G.H. had a heartbeat.

9. Meyer told other staff to cover G.H., take her back to her room, and clean her up.

10. After G.H. had been cleaned up, Meyer went to her room.  Meyer found that G.H. had died.

11. At no time did Meyer check G.H.’s code status, use a stethoscope on her, or administer CPR.
Evidence


The Board’s evidence consists in part of a business records affidavit from its custodian of records, with its investigative file attached.  The investigative file contains medical records, birth and death dates, social security numbers, and patient names.  Information of this type is protected from disclosure by various privacy laws, including the United States Health Insurance Portability and Accountability Act (“HIPAA”), 45 C.F.R. § 164.502.  Section 610.021(14) allows us to close “[r]ecords which are protected from disclosure by law[.]”  Although the Board did not make such a request, we seal Petitioner’s Exhibit 1 on our own motion.
Conclusions of Law


We have jurisdiction to hear the case.
  The Board has the burden of proving that Meyer has committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 335.066:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, 

permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered 

his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(12) Violation of any professional trust or confidence [.]
Professional Standards – Subdivision (5)

The Board alleges that Meyer’s conduct constitutes incompetence, misconduct, and/or gross negligence.  Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in Albanna v. State Bd. of Regis’n for the Healing Arts.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.
  To find misconduct, we must engage in a broader analysis of a professional’s actions than this record allows.  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  Because the mental states for misconduct and gross negligence are mutually exclusive, we do not typically find cause to discipline for both misconduct and gross negligence.  

We do not find misconduct in this case; there is no evidence in the record that Meyer engaged in willful wrongdoing.  G.H. was old, frail, and sick.  Meyer might have previously seen the advance directive in her chart and been confused by it.  Nonetheless, as a nurse, and particularly as the charge nurse at the facility that evening, she had a duty to ascertain the physician’s orders on this critical issue when confronted with a patient who had stopped breathing.  We find that not doing so was gross negligence, and she is subject to discipline under § 335.066.2(5).
Professional Trust or Confidence

Professional trust is reliance on the special knowledge and skills that professional licensure evidences.
 It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  Meyer owed a duty to her patients and to the other staff at the facility to utilize her skills and knowledge as an LPN and a charge nurse.  She failed to fulfill this duty when she did not check the physician’s orders regarding G.H.’s code status and did not act on those orders. She is subject to discipline under § 335.066.2(12).

Summary


Meyer is subject to discipline under § 335.077.2(5) and (12).

SO ORDERED on August 4, 2011.
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KAREN A. WINN


Commissioner
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