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DECISION


Jennifer Meyer is subject to discipline because she (1) failed to check blood glucose levels of six patients in her care; (2) recorded blood glucose levels for these six patients, even though she had not checked their blood glucose levels (thereby falsifying those blood glucose levels); (3) failed to sign out noon medications on several patients in her care; (4) failed to administer 30 medications (including two doses of insulin); (5) failed to administer 45 treatments to patients, including performing wound care on a patient’s left heel; (6) stole a check from one of her patients and presented it; and (7) pled guilty to criminal offenses.
Procedure


On July 25, 2008, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Meyer.  On August 22, 2008, Meyer was personally served with a copy of the complaint and our notice of complaint/notice of hearing.  Meyer did not file an answer.  On February 10, 2010, the Board filed an amended complaint.  After granting several motions for 
continuance, we held a hearing on May 6, 2010.  Legal Counsel Sharie Hahn represented the Board.  Neither Meyer nor anyone representing her appeared. 

The Board offered into evidence the request for admissions that was served on Meyer on February 10, 2010.  Meyer did not respond to the request.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.
  Such a deemed admission can establish any fact or any application of law to fact.
  That rule applies to all parties, including those acting pro se.
  Regulation 1 CSR 15-3.420(1) applies that rule to this case.


Commissioner Nimrod T. Chapel, Jr., having read the full record including all the evidence, renders the decision.
  
Findings of Fact

1. Meyer is licensed by the Board as a licensed practical nurse (“LPN”).  Her license is current and active and was so at all relevant times.
Lake Ozark Retirement Center

2. In October and November of 2007, Meyer was working as an LPN at Lake Ozark Retirement Center (“the Center”), located in Lake Ozark, Missouri.
3. On a date between October 31, 2007, and November 14, 2007, J.H. was admitted to the Center.
4. J.H. gave his checkbook to Meyer to give to the Social Services Director of the Center for safe keeping.
5. Several days passed between the time that J.H. provided the checkbook to Meyer and when she provided the checkbook to the Social Services Director of the Center for safe keeping.
6. Meyer removed a check from J.H.’s checkbook and presented it for payment.
7. On November 4, 2007, Meyer entered Upscale Resale, a resale shop, and presented the check for payment.
8. Meyer stated that the check was from her grandfather and was to purchase clothing for her children for Christmas.
9. At the top of the check Meyer wrote the name “Casey Johnson 348-9287” and at the bottom of the check, the numbers “550-20-4571.”
10. The apparent phone number at the top of the check was not a working phone number, and the social security number does not belong to Meyer.
11. After J.H. was released from the Center, he received a bank statement showing that check number 7043 for the amount of $178.65 bad been paid by his banking institution.
12. J.H. filed a report with the Camdenton Police Department.
13. During the police investigation it was found that Meyer had been arrested and convicted of the following events:

a.  on or about April 22, 1997, misdemeanor stealing under the name of Jennifer C. Klingensmith;
b.  on or about October 8, 2000, passing a bad check over $500.00 under the name of Jennifer C. Klingensmith;
c.  on or about February 15, 2004, passing a bad check over $500.00 under the name of Jennifer C. Klingensmith; and
d.  on or about July 30, 2004, passing a bad check under the name of Jennifer C. Meyer.
14. On March 21, 2008, Meyer entered a guilty plea to Class C felony forgery in the Circuit Court of Camden County.
15. Meyer was placed on five years’ supervised probation.

16. On September 8, 2008, Meyer’s name was placed on the Missouri Department of Health and Senior Services Employee Disqualification List (“EDL”), for a period of five years, for the events related to J.H.
Villa Marie Skilled Nursing Facility

17. In November of 2005, Meyer was working as an LPN for Crown Nursing Agency (“Agency”) and was under contract to work for Villa Marie Skilled Nursing Facility (“the Facility”), located in Jefferson City, Missouri.
18. On November 27, 2005, Meyer was assigned to work the 6:00 a.m. to 2:30 p.m. shift at the Facility.
19. On November 27, 2005, Meyer failed to check blood glucose levels of six patients in her care.  Meyer recorded blood glucose levels for these six patients, even though she had not checked their blood glucose levels, therefore falsifying those blood glucose levels.

20. On November 27, 2005, Meyer failed to sign out noon medications on several patients in her care.
21. Meyer failed to administer 30 medications (including two doses of insulin) and failed to administer 45 treatments to patients, including performing wound care on a patient’s heel.
Conclusions of Law 


We have jurisdiction to hear this complaint.
  The Board has the burden of proving that Meyer has committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:
*   *   *
(2) The person has been finally adjudicated and found

guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed;
*   *   *
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *
(12) Violation of any professional trust or confidence;

*   *   *
(15) Placement on an employee disqualification list or other related restriction or finding pertaining to employment within a health-related profession issued by any state or federal government or agency following final disposition by such state or federal government or agency[.]


Meyer admitted her conduct (by failing to respond to the request for admissions), but not that there is cause for discipline.  In any event, the statutes and case law instruct that we must “separately and independently” determine whether such facts constitute cause for discipline.
  
Therefore, we independently assess whether the facts admitted allow discipline under the law cited.

I.  Subdivision (2):  Guilty Plea

The Board argues and Meyer admitted that she pled guilty to stealing, three occasions of passing a bad check, and forgery.  Section 570.120
 states:
1.  A person commits the crime of passing a bad check when:

(1) With purpose to defraud, he makes, issues or passes a check or other similar sight order for the payment of money, knowing that it will not be paid by the drawee, or that there is no such drawee; or

(2) He makes, issues or passes a check or other similar sight order for the payment of money, knowing that there are insufficient funds in his account or that there is no such account or no drawee and fails to pay the check or sight order within ten days after receiving actual notice in writing that it has not been paid because of insufficient funds or credit with the drawee or because there is no such drawee.

The crime of forgery is set forth in § 570.090:

1.  A person commits the crime of forgery if, with the purpose to defraud, the person:

(1) Makes, completes, alters or authenticates any writing so that it purports to have been made by another or at another time or place or in a numbered sequence other than was in fact the case or with different terms or by authority of one who did not give such authority; or

(2) Erases, obliterates or destroys any writing; or

(3) Makes or alters anything other than a writing, including receipts and universal product codes, so that it purports to have a genuineness, antiquity, rarity, ownership or authorship which it does not possess; or

(4) Uses as genuine, or possesses for the purpose of using as genuine, or transfers with the knowledge or belief that it will be used as genuine, any writing or other thing including receipts and 
universal product codes, which the actor knows has been made or altered in the manner described in this section.

The Board does not cite law making misdemeanor stealing a criminal offense in its complaint or brief.
A.  Reasonably Related


Reasonable relation is a low threshold.  To relate is to have a logical connection.
  The duties of a nurse involve patient care and protection and honest, accurate charting.  Forgery and passing a bad check are reasonably related to Meyer’s profession, especially on the facts of this case where she stole a check from a patient and forged it.

B.  Essential Element


An essential element is one that must be proven for a conviction in every case.
  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
 


We agree that fraud and dishonesty are essential elements of both criminal offenses.
C.  Moral Turpitude


Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything ”done contrary to justice, honesty, modesty, and good morals.”[
]

In Brehe v. Missouri Dep’t of Elementary and Secondary Education,
 a case that involved discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);

(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes); and

(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (Category 3 crimes).

The court stated that Category 3 crimes require consideration of “the related factual circumstances” of the offense to determine whether moral turpitude is involved.


We determine that both offenses, containing the component of fraud, are Category 1 crimes and involve moral turpitude.  Meyer is subject to discipline under § 335.066.2(2).
II.  Subdivision (5):  Professional Standards and Honesty

Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court, Albanna v. State Bd. of Regis’n for the Healing Arts.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.


Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.


Meyer failed to check blood glucose levels of six patients in her care; recorded blood glucose levels for these six patients, even though she had not checked their blood glucose levels (thereby falsifying those blood glucose levels); failed to sign out noon medications on several patients in her care; failed to administer 30 medications (including two doses of insulin); and failed to administer 45 treatments to patients, including performing wound care on a patient’s heel.  She stole a check from one of her patients and presented it.

This conduct evidences a lack of disposition to use an otherwise sufficient professional ability and therefore evidences incompetence.  Meyer also committed misconduct, fraud, and misrepresentation, and was dishonest.  There is cause for discipline under § 335.066.2(5).

III.  Subdivision (12):  Professional Trust or Confidence

The Board argues that Meyer violated a professional trust or confidence.  Professional trust is reliance on the special knowledge and skills that professional licensure evidences.
  It 
may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.


The conduct set forth above demonstrates a violation of professional trust.  We find cause for discipline under § 335.066.2(12).
IV.  Subdivision (15):  EDL


The Board proved that Meyer was placed on the EDL.  There is cause for discipline under § 335.066.2(15).
Summary


Meyer is subject to discipline under § 335.066.2(2), (5), (12) and (15).  

SO ORDERED on April 12, 2011.


________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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