Before the
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State of Missouri

ROBERT J. MEYER,
)



)



Petitioner,
)




)


vs.

)

No. 04-0789 EC




)

MISSOURI ETHICS COMMISSION,
)




)



Respondent.
)

DECISION


Robert J. Meyer is liable for a late filing fee of $110.  

Procedure


Robert J. Meyer filed a complaint on June 14, 2004, appealing the Missouri Ethics Commission’s (“Ethics”) late filing fee assessment for Meyer’s failure to timely file a personal financial disclosure statement.  On August 11, 2004, Ethics filed a motion for summary determination.  Our Regulation 1 CSR 15-3.450(3)(B) provides that we may decide this case without a hearing if Ethics establishes facts that Meyer does not dispute and such facts entitle Ethics to a favorable decision as a matter of law.  Meyer presented his response to the motion in a telephone conference on September 7, 2004.  Assistant Attorney General Jane A. Rackers represented Ethics.    

Findings of Fact

1. In 2003, Meyer was a member of the Missouri State Penitentiary Redevelopment Commission.  By notice dated December 29, 2003, Ethics reminded him of his obligation to file a statement by May 1, 2004.  
2. On January 24, 2004, the Office of Administration designated Meyer as a decision-making public servant.  By notice dated January 30, 2004, Ethics reminded Meyer of his obligation to file a statement by May 1, 2004.  
3. May 1, 2004, was a Saturday, and the next succeeding day that was not a Saturday, Sunday, or holiday was Monday, May 3, 2004.  
4. As of May 3, 2004, Meyer had filed no statement with Ethics.  By notice dated and sent by certified mail on May 5, 2004, Ethics notified Meyer that it had received no statement from him.  Meyer was out of the state when the notice arrived.  His wife signed for it on May 12, 2004.  Ethics received Meyer’s statement on May 14, 2004.  
5. By notice dated May 25, 2004, Ethics assessed a fee of $110 against Meyer for the late filing of the statement.  
Conclusions of Law


We have jurisdiction to hear Meyer’s complaint. Section 105.963.4.1.
  Our duty is to decide the issues that were before Ethics.  Geriatric Nursing Facility v. Department of Social Servs., 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).  That issue is whether Meyer is liable for a late filing fee and, if so, how much.  In deciding those issues, we must follow the same law that Ethics must follow.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


Ethics has the burden to prove Meyer’s liability because it seeks to deprive him of property.  Heidebur v. Parker, 505 S.W.2d 440, 444 (Mo. App., St.L.D. 1974).  As the claimant party, Ethics prevails on its motion if it shows the facts that it would have to prove at hearing and Meyer does not raise a genuine issue as to them.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  Ethics cites § 105.963.3, which states that Ethics:
shall assess every person required to file a . . . statement . . . failing to file such a . . . statement with [Ethics] a late filing fee of ten dollars for each day after such statement is due[.]  

(Emphasis added.)  


Ethics argues that Meyer was required to file a statement under § 105.483(12), which provides: 

Each of the following persons shall be required to file a financial interest statement:

*   *   *


(12) Any person identified as a decision-making public servant pursuant to subdivision (6) of section 105.450.  

Meyer argues that the Missouri State Penitentiary Redevelopment Commission has never received an appropriation to do its job and that he has never actually exercised any authority.  Neither Ethics nor this Commission disputes his testimony.  However, § 105.450(6) defines a decision-making public servant not only by actual exercise of authority, but by possession of legal authority: 

As used in sections 105.450 to 105.496 and sections 105.955 to 105.963, unless the context clearly requires otherwise, the following terms mean:

*   *   *


(6) “Decision-making public servant”, an official, appointee or employee of the offices or entities delineated in paragraphs (a) through (h) of this subdivision who exercises supervisory authority over the negotiation of contracts, or has the legal authority to adopt or vote on the adoption of rules and regulations with the force of law or exercises primary supervisory responsibility over purchasing decisions.  The following officials or entities shall be responsible for designating a decision-making public servant:

*   *   *


(b) A department director[.]

(Emphasis added.)  Section 217.905.1(3), RSMo Supp. 2003, provides that Meyer had the legal authority to vote on:

bylaws for the regulation of its affairs and the conduct of its business[.]

Therefore, Meyer was a decision-making public servant and was required to file a statement.  


Meyer argues that he received the notice late because he was out of the country when it arrived.  However, the due date is determined not by the notice, but by § 105.487, which provides:


(3) Every other person required by sections 105.483 to 105.492 to file a financial interest statement shall file the statement annually not later than the first day of May and the statement shall cover the calendar year ending the immediately preceding December thirty-first; provided that the governor, lieutenant governor, any member of the general assembly or any member of the governing body of a political subdivision may supplement such person’s financial interest statement to report additional interests acquired after December thirty-first of the covered year until the date of filing of the financial interest statement;


(4) The deadline for filing any statement required by sections 105.483 to 105.492 shall be 5:00 p.m. of the last day designated for filing the statement.  When the last day of filing falls on a Saturday or Sunday or on an official state holiday, the deadline for filing is extended to 5:00 p.m. on the next day which is not a Saturday or Sunday or official holiday.  Any statement 

required within a specified time shall be deemed to be timely filed if it is postmarked not later than midnight of the day previous to the last day designated for filing the statement.


Under those provisions, Meyer’s statement was due on May 3, 2004, at 5 pm.  


As cited above, § 105.963.3 sets the fee for late filing at $10 for each day after Meyer’s statement was due.  Because Meyer filed the statement on May 14, 2004, he filed the statement 11 days after it was due.  Therefore, we assess the fee for each of those days.  


Therefore, we determine that Meyer is liable for a late filing fee of $110.  We cancel the hearing.


SO ORDERED on September 29, 2004.



________________________________



KAREN A. WINN



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.
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